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Wasim Ansari

From: GERC <gerc@gercin.org> .
Sent: 19 Navember 2018 12:03 ke _-..\,;.:S' _
To: pandeysr@gercin.org exc \LA %C,W_:&u.k \—J'
Cc: "Wasim Ansari'
Subject: FW: Petition No, 1747 of 2018 _
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From: Varun Pathak <varun.pathak@varunpathak.com> ~ ffaw‘(}; i
Sent: 17 November 2018 11:20 AM I
To: sldcabt@gmail.com T 2
Cc: gerc@gercin.org /L%t&u\

Subject: Re: Petition No. 1747 of 2018 R
?'ﬁl I fr}f

Dear Sir, (1 Celedl

Y

light of the law laid down by the Supreme Court of India in Central Electricity Regulatory Commission v.

National Hydroelectric Power Corporation Ltd [(2010) 10 SCC 280] service by email is valid service. This is

also captured by the provisions of the Information and Technology Act and other orders passed following the

above judgement.

However. I have sent a hard copy of the petition again by speed post today itself.

Request you to file your response based on the scanned copy of the petition.

Best regards.

Varun Pathak.

On Sal. 17 Nov 2018 at 10:31. SLDC ABT <sldcabti@gmail.com> wrote: ey

Dear Sir. sy | B

i e .'—.\_ 412 s it
Plz provide hardcopy of the said petition. 4 © N '“I“j
With regards. > o BLLVA

SLDC

CFWCs to: The Secretory. GERC.... for kind information.

On Fri. Nov 16. 2018 at 7:43 PM Varun Pathak <varun.pathaki@varunpathak.com=> wrote:

Dear Sirs,

Please find attached the scanned copy of the Petition No. 1747 of 2018. This is hy way of electronic
service by the Petitioners.

Best regards.

Varun Pathak.
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Wasim Ansari

From: GERC <gerc@gercin.org>
Sent: 19 November 2018 12:03

To: pandeysr@gercin.org

Cc: ‘Wasim Ansari'

Subject: FW: Petition No. 1747 of 2018

From: SLDC ABT <sldcabt@gmail.com>
Sent: 17 November 2018 10:32 AM
To: varun.pathak@varunpathak.com
Cc: GERC <gerc@gercin.org>

Subject: Re: Petition No. 1747 of 2018
Dear Sir.

"]z provide hardcopy of the said petition.
With regards.

SLDC

CFWCs to: The Secretory, GERC.... for kind information,

On Fri. Nov 16. 2018 at 7:43 PM Varun Pathak <varun, in.pathak(@varunpathak.com> wrote:
Dear Sirs, '

Please find attached the scanned copy of the Petition No. 1747 of 2018. This is by way of electronic
service by the Petitioners.

Best regards.

Varun Pathak.
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GUJARAT ENERGY TRANSMISSION CORPORATION LIMITED

. '“"'7;""(3 CIN'No. U40100G] 19998GCO%60 18
e . . o .
e = STATE LOAD DESPATCH CENTRE
Y 7 T 132Kv Gotri S/s Compound, Gotri Road, Vadc .dqrr 3‘*00?'
At relephane No.(0265) 2352103 Fax ! 65|
N Web: www.sldcguj.com, e-Mail : sldcabit@gmail.com
No: GETCO/SLDC/ FKIA/ {4 |G~ Date: 15" Nov'18

By Speed Post

To,

1) Federation of Kutch Industries Associations,
5™ Patel Towers,Nr Jaynagar BusStop,

- Bhuj Mirzapur road,Bhuj-370001,Kutchh,Gujarat

2) Federation of Gujarat Industries,
FGI Buisness Centre,Gotri Sevasi Road,
Khanpur ,Nr Sevasi,Vadodara-391101

Subject: Petition no 1747/2018 in the matter of methodology of determination
of additional surcharges.

Ref. GERC/Legal/2018/1771 dtd 8.10.18.
Dear Sir,
With reference to above captioned subject and ietter under referzince, it is to

inform that this office (i.e SLDC) has not received copy of petition till this date, so
we are unable to file reply in timeframe mentioned in above referred letter dtd

8.10.18 of Hon'ble GERC.

This is for your information and needful action.
Thanking you,
Yours faithfully, =510 7¢

For State Load Dispatch Centre-Gujarat, XE e & WY
-~ "{ N A __‘\I-."‘\JE\"-
\}ﬁ‘%\“ , Tehk-l

i) ‘.
(B B Mehta) \«' /
Chier engineer (SLu) W“\ ),Cfn -

CEWCs to: I
he Secretary, ‘ \\\
Gujarat Electricity Regulatory Commission, ‘/] 0

6" Fioor, GIFT One Road 5C, Zone 5, GIFT CITY
Gandhinagar - 382355
tor kind information.

Regstared Office: VigyutBhavan, Race Course, VADODARA = 390 01
Telephone No (0265) 2353086(D) Fax No 2337918/2338164 (GUVNLY Wes o Gelcoguaratsanm




Sardar Patel Vidyut Bhavan, Race Course, Vadodara 390007

e |
%QL GUJARAT URJA VIKAS NIGAM LIMITED
A

Phone (0265) (Direct), 2334751 PBX (0265) 2310582-86 Web : www.guvnl.com
| Fax : (0265) 2344543 2337918, 2338164 CIN U40109GJ2004S?CO45195
LRef.No.: GUVNL/COM/Additional Surcharge/ /3 @? | Date : Hﬂ 12]3¢(¢
To, By FAX 079 -23602360, 2054/55

~~ The Secretary

. Gujarat Electricity Regulatory Commission
6" Floor, GIFT ONE,
Road 5-C, Zone- 5,
Gandhinagar — 382 355

Sub: Reply to the Petition No. 1747 of 2018 filed by Federation of Kutch
Industries Associations (FOKIA).

Sir,

Anent to the above cited subject, please find enclosed herewith Reply on Affidavit
(five copies original plus four) in the matter of Petition No. 1747 of 2018 filed by
Federation of Kutch Industries Associations (FOKIA).

Thanking you,

Yours faithfully,

)5
(K. P. Jﬁgid)

General Manager (COM)

Encl: As above

Copy to,

Federation of Kutch Industries Associations,
5" Patel Towers, Near Jaynagar bus Stop,
Bhuj-Mirzapur Road,

Bhuj, Kutch — 370 001
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BEFORE THE GUJARAT ELECTRICITY REGULATORY COMMISSION

Petition No. 1747 of 2018

IN THE MATTER OF:

Methodology for determination of Additional Surcharge under Sections
42 (4), 61, 62, 66 and 86 of the Electricity Act, 2003 read with
Regulation 25 (3) of the Gujarat Electricity Regulatory Commission
(Terms and Conditions of Intra State Open Access) Regulations, 2011
read with the National Tariff Policy

AND

IN THE MATTER OF:

Federation of Kutch Industries Association &Anr - Petitioners
Versus

Gujarat Urja Vikas Nigam Limited & Others - Respondents

REPLY ON BEHALF OF RESPONDENTS NO. 1 TO 5 TO THE PETITION

MOST RESPECTFULLY SHOWETH:

Preliminary Submissions:

1. The matter in issue relates to the methodology for determination of
Additional Surcharge payable by the Open Access Customers i.e.
persons who seek Open Access to procure electricity from sources
other than the Distribution Licensees in the area where the

premises of the person is situated.

2. Before dealing para-wise of the petition filed, the Answering
Respondents submit that it would be relevant to place the following

Preliminary Submissions.







At the outset, it is submitted that the Respondents No. 1 to 5 herein
are also filing a petition seeking for modification in the
methodology/formula for determination of Additional Surcharge
under Section 42 (4) and 86 of the Electricity Act, 2003 and
Regulation 25 (3) of the GERC (Terms and Conditions of Intra State
Open Access) Regulations, 2011 (herein after referred to "Open
Access Regulations, 2011’). The Answering Respondents would
crave leave to refer to the averments and statements contained in
the said petition at the time of the hearing. The Answering
Respondents have dealt in detail on the principle and methodology
to be followed for determination of Additional Surcharge in
accordance with law applicable. The said petition has been filed by
the Respondents in pursuance to the Order of the Hon’ble Appellate
Tribunal for Electricity dated 01.10.2018 passed in Appeal No. 140
of 2014, whereby the Hon’ble Appellate Tribunal has given the
liberty to the Answering Respondents to file a petition before the
Hon’ble Commission seeking for revision in the methodology for

determination of Additional Surcharge applicable for future period.

The Answering Respondents submit that the governing law for
consideration of the determination of Additional Surcharge is

summarized as under:

a. Section 42(4) of the Electricity Act, 2003

“Section 42. (Duties of distribution licensee and open
access): --- (1) It shall be the duty of a distribution
licensee to develop and maintain an efficient, co-
ordinated and economical distribution system in his
area of supply and to supply electricity in accordance
with the provisions contained in this Act.

(4) Where the State Commission permits a consumer or
class of consumers to receive supply of electricity from
a person other than the distribution licensee of his area
of supply, such consumer shall be liable to pay an
additional surcharge on the charges of wheeling, as may
be specified by the State Commission, to meet the
fixed cost of such distribution licensee arising out of
his obligation to supply.”






b. Section 43 of the Electricity Act, 2003

“Section 43. (Duty to supply on request) - (1) Save as
otherwise provided in this Act, every distribution
licensee, shall, on an application by the owner or
occupier

of any premises, give supply of electricity to such
premises, within one month after receipt of the
application requiring such supply:

Provided that where such supply requires extension of
distribution mains, or commissioning of new sub-
stations, the distribution licensee shall supply the
electricity to such premises immediately after such
extension or commissioning or within such period as may
be specified by the Appropriate Commission:

Provided further that in case of a village or hamlet or
area wherein no provision for supply of electricity
exists, the Appropriate Commission may extend the said
period as it may consider necessary for electrification of
such village or hamlet or area.

Explanation.- For the purposes of this sub-section,
“application” means the application complete in all
respects in the appropriate form, as required by the
distribution licensee, along with documents showing
payment of necessary charges and other compliances.”

c. Regulation 25 of the Gujarat Electricity Regulatory
Commission (Terms and Conditions of Intra-State Open Access)
Regulations 2011 (hereinafter referred to as ‘Open Access

Regulations’)

“25. Additional Surcharge

(1) An open access customer, receiving supply of
electricity from a person other than the
distribution licensee of his area of supply, shall
pay to the distribution licensee an additional
surcharge on the charges of wheeling, in
addition to wheeling charges and cross-subsidy
surcharge, to meet out the fixed cost of such
distribution licensee arising out of his obligation
to supply as provided under sub-section (4) of
section 42 of the Act.

(2) This additional surcharge shall become
applicable only if the obligation of the licensee
in terms of power purchase commitments has
been and continues to be stranded or there is an






unavoidable obligation and incidence to bear
fixed costs consequent to such a contract.
However, the fixed costs related to network
assets would be recovered through wheeling
charges.

(3) The distribution licensee shall submit to the
Commission on six monthly basis, a detailed
calculation statement of fixed cost which the
licensee is incurring towards his obligation to

supply.

The Commission shall scrutinize the statement
of calculation of fixed cost submitted by the
distribution licensee and obtain objections, if
any, and determine the amount of additional
surcharge:

Provided that any additional surcharge so
determined by the Commission shall be
applicable only to the new open access
customers.

(4) Additional surcharge determined on Per Unit
basis shall be payable, on monthly basis, by the
open access customers based on the actual
energy drawn during the month through open
access:

Provided that such additional surcharges shall
not be levied in case distribution access is
provided to a person who has established a
captive generation plant for carrying the
electricity to the destination of his own use”

d. National Electricity Policy 2005 notified by the Central
Government in exercise of powers under Section 3:

g . 5 P— An additional surcharge may also be levied
under sub-section (4) of Section 42 for meeting the
fixed cost of the distribution licensee arising out of his
obligation to supply in cases where consumers are
allowed open access. The amount of surcharge and
additional surcharge levied from consumers who are
permitted open access should not become so onerous
that it eliminates competition that is intended to be
fostered in generation and supply of power directly to
consumers through the provision of Open Access under
Section 42(2) of the Act. Further it is essential that the
Surcharge be reduced progressively in step with the
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reduction of cross-subsidies as foreseen in Section 42(2)
of the Electricity Act 2003.”

e. National Tariff Policy 2016 notified by the Central
Government again in exercise of power under Section 3 of the
Electricity Act, 2003:

8.5 Cross-subsidy surcharge and additional surcharge
for open access

--------------------------

8.5.4 The additional surcharge for obligation to supply
as per section 42(4) of the Act should become applicable
only if it is conclusively demonstrated that the
obligation of a licensee, in terms of existing power
purchase commitments, has been and continues to be
stranded, or there is an unavoidable obligation and
incidence to bear fixed costs consequent to such a
contract. The fixed costs related to network assets
would be recovered through wheeling charges.

f. The law laid by the Hon’ble Supreme Court in SESA Sterlite

Limited v Orissa Electricity Regulatory Commission (2014) 8
SCC 444. The Hon’ble Supreme Court has analyzed the

concept of additional surcharge, along with the concept of

cross subsidy surcharge and has considered the objective of

such surcharges inter alia as under:

“(3) CSS: Its Rationale

25. The issue of open access surcharge is very crucial
and implementation of the provision of open access
depends on judicious determination of surcharge by the
State Commissions. There are two aspects to the
concept of surcharge - one, the cross-subsidy surcharge
i.e. the surcharge meant to take care of the
requirements of current levels of cross-subsidy, and the
other, the additional surcharge to meet the fixed cost
of the distribution licensee arising out of his obligation
to supply. The presumption, normally is that generally
the bulk consumers would avail of open access, who also
pay at relatively higher rates. As such, their exit would
necessarily have adverse effect on the finances of the
existing licensee, primarily on two counts - one, on its
ability to cross-subsidise the vulnerable sections of
society and the other, in terms of recovery of the fixed







cost such licensee might have incurred as part of his
obligation to supply electricity to that consumer on
demand (stranded costs). The mechanism of surcharge is
meant to compensate the licensee for both these
aspects.

26. Through this provision of open access, the law thus
balances the right of the consumers to procure power
from a source of his choice and the legitimate
claims/interests of the existing licensees. Apart from
ensuring freedom to the consumers, the provision of
open access is expected to encourage competition
amongst the suppliers and also to put pressure on the
existing utilities to improve their performance in terms
of quality and price of supply so as to ensure that the
consumers do not go out of their fold to get supply from
some other source.

27. With this open access policy, the consumer is given a
choice to take electricity from any Distribution
Licensee. However, at the same time the Act makes
provision of surcharge for taking care of current level of
cross subsidy. Thus, the State Electricity Regulatory
Commissions are authorized to frame open access in
distribution in phases with surcharge for:(a) Current
level of cross subsidy to be gradually phased out along
with cross subsidies; and (b) obligation to supply.

28. Therefore, in the aforesaid circumstances though
CSS is payable by the Consumer to the Distribution
Licensee of the area in question when it decides not to
take supply from that company but to avail it from
another distribution licensee. In nutshell, CSS is a
compensation to the distribution licensee irrespective
of the fact whether its line is used or not, in view of
the fact that, but for the open access the consumer
would pay tariff applicable for supply which would
include an element of cross subsidy surchargeon certain
other categories of consumers. What is important is
that a consumer situated in an area is bound to
contribute to subsidizing a low end consumer if he falls
in the category of subsidizing consumer. Once a cross
subsidy surcharge is fixed for an area it is liable to be
paid and such payment will be used for meeting the
current levels of cross subsidy within the area. A
fortiorari, even a licensee which purchases electricity
for its own consumption either through a “dedicated
transmission line” or through “open access” would be
liable to pay Cross Subsidy Surcharge under the Act.

41







Thus, Cross Subsidy Surcharge, broadly speaking, is the
charge payable by a consumer who opt to avail power
supply through open access from someone other than
such Distribution licensee in whose area it is situated.
Such surcharge is meant to compensate  such
Distribution licensee from the loss of cross subsidy that
such Distribution licensee would suffer by reason of the
consumer taking supply from someone other than such
Distribution licensee.”

The above principles laid down by the Hon’ble Supreme Court

in terms of Article 141 of the Constitution of India is binding.

g. Decision of this Hon’ble Appellate Tribunal in Maharashtra

State Electricity Distribution Company Limited v Maharashtra

Electricity Regulatory Commission dated 1.8.2014 passed in
Appeal No. 59 of 2013 and 116 of 2013 the Hon’ble Tribunal
holding as under:

“21. The open access consumer who maintains full contracted
demand with the Distribution Licensee is liable to pay for
demand charges which should cover the fixed cost of the
Distribution Licensee. In case the Distribution Licensee is not
able to recover full fixed cost for the power arranged for
such consumer then the Distribution Licensee has liberty to
put up a case with supporting documents for the recovery of
same for consideration of the State Commission to
appropriately compensate the Distribution Licensee so that
the burden is not passed on to other consumers.

22, Section 42 (2) of the Electricity Act provides for open
access in the distribution system on payment of wheeling
charges and surcharge as specified by the State Commission
and the surcharge to be utilized to meet the requirement of
cross subsidy within the area of supply of the Distribution
Licensee. However, the surcharge shall not be levied in case
open access is provided to a person who has established a
captive generating plant for carrying the electricity to the
destination of his own use. According to Section 42(2) of the
Act, the open access consumer is also liable to pay additional
surcharge as may be specified by the State Commission to
meet the fixed cost (stranded cost) of the Distribution
Licensee arising out of his obligation to supply. Therefore, if
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there is a stranded cost which the Distribution Licensee has
bear out his obligation to supply to open access consumer,
the Distribution Licensee can submit its claim for additional
surcharge in its petition for ARR and tariff for consideration
of the State Commission while deciding the wheeling charges,
surcharge and additional surcharge for open access
consumers. Thus, the law has provided a remedy for recovery
of stranded cost of the Distribution Licensee out of its
obligation to supply to an open access consumer. Therefore,
if the Appellant Distribution Licensee finds that it has to bear
some fixed cost (stranded cost) due to its obligation to supply
to the open access consumer, it can always approach the
State Commission with supporting data and claim additional
surcharge in its ARR/tariff. Whenever such claim is raised by
the Appellant, the State Commission shall consider the same
and decide as per law.”

The legal principle to be applied for the levy of Additional

Surcharge, inter alia, is as under:

PRINCIPLES TO BE APPLIED

The b

asic principles to be applied for the computation of Additional

Surcharge are:

(@)

Additional Surcharge is a levy related to stranded power
purchase cost of the distribution licensee which can be
said to be the fixed cost which the distribution licensee
is required to pay to generators under the long term
power purchase agreements irrespective of there being
utilization of the generating capacity contracted for by

the Distribution Licensee;

The  Additional Surcharge is an  appropriate
compensatory amount for the licensee to be paid by the
Open Access Customer for not taking electricity as a
consumer from the distribution licensee of the area

where the customer’s premises is situated;

Such compensatory payment should be the proportionate

amount of such fixed cost which the distribution






licensee has incurred without utilization of the
Electricity (stranded power purchase cost) which the
Open Access customer would have paid as part of the
consumer tariff to the distribution Licensee of the area
if instead of taking the electricity through open access,
the same quantum of power was taken from the

distribution Licensee of the area;

(d) The Additional Surcharge is related to the quantum of
generating capacity tied up by the distribution licensee
which is approved by the State Commission for purchase
of power and consequently the quantum of fixed charges
which the licensee will be paying for the committed
power purchase contract but not availed on account of

the actual quantum of purchase being less.

Prior to the coming into force of the Electricity Act, 2003, every
person requiring supply of electricity was required to take the
entire quantum from the distribution licensees in the area where his
premises is situated. There was no concept of Open Access. The
distribution licensee had the monopoly in dealing with the supply of
electricity in the area for which the licence was granted to it. At
the same time, the distribution licensee had the Universal Service
Obligation to meet the requirements of all person in its area of

licence.

The reasons for creating such monopoly in the distribution licensees
was that it would be unviable for the distribution licensee to
develop the entire distribution and supply system and facilities with
significant investment being made if the end-users in the area
sources the electricity from third parties. In this regard, even the
captive generation and captive use of electricity was also
significantly restricted. Section 44 of the Electricity (Supply) Act,
1948 generally restricted the setting up of a captive generating

station for generating electricity for own use. The captive
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generation and captive use were permitted only when the licensee
or the electricity Board could not arrange to supply the required

quantum of electricity to the end-users.

9. |t is submitted that even under the Electricity Act, 2003 the
Distribution Licensees have special functions and characteristics as

under:

a. The distribution licensees are required to be ready at all times
to give electricity connection to any person within their area
of supply and provide the required quantum, whether such
person is an existing consumer or otherwise a new entrant.
Therefore, distribution licensee is required to arrange for and
be in a position to supply such quantum of electricity as may
be demanded by the consumer or even a new person or at new
premises where the electricity is required. The Open Access

customers and also captive users of captive generation can

also demand such electricity to be supplied at any time. The
existing consumers are also entitled to increase their contract

demand from time to time.

b. The distribution licensees are obligated to have committed
arrangements for purchase of adequate quantum of electricity
for arranging the supply to any person on demand within its

area of supply. For the above purpose, taking into account

the future power requirements of distribution licensee in its
area of supply, such distribution licensees have to make long
term arrangement by entering into Power Purchase
Agreementsfor Long Term basis from time to time. Under
such Power Purchase Agreements, the distribution licensee is
required to pay the fixed charges on the basis of its
Availability (up to the Target Availability Level) irrespective of
whether the distribution licensee has actually scheduled the

power or not. In other words, whenthe quantum of power

contracted for purchase from the supplier of power is







available to supply but distribution licensee has actually not
drawn either wholly or partly, in any particular time block,
day or season, the distribution licensee has to pay the
committed fixed charges to such suppliers based on their

availability.

c. The Distribution licensee of the area always has the Universal
Obligation to Supply every person who needs power at any
time, generally within a period of one month. This duty to

supply is specifically provided under Section 43 of the

Electricity Act, 2003 and similar obligation existed previously
under the Indian Electricity Act, 1910. It is not open to the
Distribution licensee to take the stand that it has not made
arrangements for procurement of power and the existing
power purchase arranged by the distribution licensee is not
adequate to meet the demands. It is therefore incumbent
upon the distribution licensees to have adequate concluded
power procurement arrangement to effectively meet the

above statutory and solemn obligations.

d. The procurement of electricity in bulk quantum and for
sustained procurement has to be planned in advance. The
generators need time to set up the project, generally about 4
years to make a committed supply of power at economical

rate. Such supply cannot be arranged in short period.

e. There is an associated power purchase cost which includes
substantial quantum of fixed charges/capacity charges which
become payable by the distribution companies without actual
use of power. The Electricity Act, 2003 contemplates that the
entire quantum of fixed charges relating to power purchase
minus the fixed charges related to the quantum of power
actually scheduled to meet the requirement of the consumers

is “stranded capacity” and the fixed cost related to such







10.

11.

12,

13.

stranded capacity needs to be shared by the open access

consumer.

In addition to the above the power requirements of the distribution
licensee varies from season to season, day to-day and within the
day in different time blocks. The distribution licensee is to make
arrangements to meet the peak demand of electricity. While, the
Power Purchase Agreement will generally be for procuring power
on long term basis all point of time during real time operation of
power system, the distribution licensee may not have the ability to
use the 100% of the power contracted for 24 x7 basis during the

entire duration of the Power Purchase Agreement.

In terms of the above, there could be a surplus quantum of power,
during real time operation, which the distribution licensee had
contracted for from the suppliers of electricity. The distribution
licensee may not be in a position to avail or draw power on account
various reasons including varying consumer demand. The
distribution licensee cannot, however, avoid the payment of fixed
charges to supplier of power to the extent of the above quantum of
power up to the Target Availability, which is not actually availed by

the distribution licensee.

The stranded capacity is required to be seen on the basis of
availability of such Generating stations, based on which fixed cost
is paid by the Distribution Licensee during the specified period and
cannot be rejected on the basis of the Licensee purchasing
electricity on short term basis or through power exchange in some
days or part of the period to economize the overall power purchase
cost and it is cannot be said that there is no deemed/stranded fixed

charges during this period. .

In terms of Section 42(4) of the Electricity Act, 2003, the purpose of
levy of additional surcharge is to meet the fixed cost of such

distribution licensee arising out of the obligation to supply. The
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National Tariff Policy deals with the same as compensation for the
obligation of a licensee, in terms of existing power purchase
commitments, has been and continues to be stranded, or there is
an unavoidable obligation and incidence to bear fixed costs

consequent to such a contract.

14. In terms of the above the additional surcharge cannot be rejected
on the basis of the purchase of power by the distribution licensee

on short term basis or through power exchange etc. for the

following reasons:

a. Such purchase does not ipso factor mean that there is no

stranded capacity in the State. The purchase of short term power
could be on account of several other factors including
economizing the power purchase cost, transmission/operational

constraint etc.

b. The fact that the distribution licensees/GUVNL have proceeded
to purchase Short Term Power (which was cheaper) in lieu of the
Long Term Power (costlier power) is an aspect of the merit order
and prudent utility practice. The Distribution Licensees, on
behalf of the consumers of the State, have to ensure that the
interests of the consumers are protected by adopting schemes to
reduce the overall power purchase cost. It cannot be contended
that the Additional Surcharge is not leviable if the distribution
licensees arranges to reduce the cost of power purchase to the
consumers at large. The stranded cost of power purchase is to
be seen as a consequence of such prudent course of action
adopted by the Distribution licensee in safeguarding consumer
interest and not that such prudent activities be not adopted to

mitigate the interest of the Open Access customers.

15. It is submitted that the existence of stranded capacity has to be
considered with reference to the entire contracted capacity by the

distribution licensees for which the fixed charges are to be paid







16.

18.

(irrespective of whether the electricity is availed or not) after
having met the demand of the consumers of the distribution
licensees. All such quantum of power which the distribution
licensee is not able to avail and for which the distribution licensee
is required to pay the fixed «charges on deemed
generation/availability basis i.e. deemed fixed charges are stranded
power purchase cost within the meaning of Section 42 (4) of the
Electricity Act, 2003. The open access customers are required to
contribute and pay for an appropriate proportion of such stranded

power purchase cost.

It is submitted that in the background of the above aspects and the
legal principles applicable, the principle on the computation of the

Additional Surcharge needs to be decided.

The Additional Surcharge is a compensatory payment to be made by
the Open Access Customers to the distribution licensees of an area
of supply where the consumer is situated and arises when a person
decides to avail supply of electricity from third parties instead of
taking the quantum of such electricity from the distribution
licensees of the area. Section 42 (4) of the Act itself uses the
expression “meet the fixed cost” The Parliamentary mandate in the
Act is clear. The plenary legislation has duly specified the scope and
extent of additional surcharge as analysed and decided by the

Hon’ble Supreme Court in Sesa Sterlite Case (Supra)

As per Clause 8.5 of the National Tariff Policy, the additional
surcharge is related to all existing power purchase commitments
and unavoidable obligation of the distribution companies to pay the
fixed cost of power purchase, if the power cannot be scheduled.
The distribution licensees have no choice but to service the entire
fixed charges related to power purchase even if the consumers do
not take power from the Distribution licensees. The entire stranded
fixed charges paid by the Distribution companies under the Power

Purchase Agreements, namely, where power is not scheduled is







40

towards stranded capacity arising out of the obligation of the
distribution licensees under Section 42 and 43 of the Electricity Act,

2003 and is an unavoidable obligation.

19. It is submitted that the Open Access Regulations need therefore to
be interpreted and applied and the methodology to be specified
consistent with the above scheme and objective. The concerned
distribution licensee is therefore to be compensated towards loss of
contribution in stranded power purchase cost by a person availing
Open Access and sourcing power from others instead of taking it

from the distribution licensees.

20. In the light of the above Preliminary Submissions, the reply to the

-

above mentioned petition filed by the Petitioners are as under:
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Para 1: The contents of Para 1 of the Petition are matters of record.
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It is, however, submitted that the Additional Surcharge is a
compensatory amount legitimately due to be paid to the
distribution licensees as per the law applicable, more fully set
out herein above. It is not open to the Petitioners to claim
that they can source electricity from persons other than the
distribution licensees in the area without payment of the
applicable surcharges such as Cross Subsidy Surcharge as well
as Additional Surcharge in terms of Section 42 (4) for the
stranded Power Purchase Cost. The allegations to the

contrary are wrong and are denied.

Para 2: The contents of para 2 of the petition are matters to the

knowledge of the Petitioners. The Petitioners are put to strict

proof thereof.

Para 3: The contents of Para 3 of the Petition are matters to the
knowledge of the Petitioners and the Petitioners are put to

strict proof thereof.







Paras 4 & 5: With regard to Paras 4 and 5 of the Petition, the
Respondents would crave leave to refer to the provisions of
the Gujarat Electricity Industry (Reorganisation and
Regulations) Act, 2003 (herein after the “Gujarat Act’) at the
time of the hearing. It is not denied that the Gujarat

Electricity Board (herein after referred to as "GEB’) was

organized into various corporate entities as set out in Para 4

of the Petition.

Paras 6 - 8: With regard to Paras 6 to 8 of the Petition, the
Answering Respondents would crave leave to refer to the
Order dated 12.03.2014 passed in Petition No. 1302 of 2013
filed by Gujarat Urja Vikas Nigam Limited (herein after
referred to as “GUVNL’). It is submitted that in terms of the
said Order, the Additional Surcharge is legally due and

payable by the persons sourcing electricity requirements from

third parties, instead of taking electricity from the
distribution licensees of the area where the premise of the
person is situated. The quantum of Additional Surcharge was
to be decided in accordance with the methodology laid down
in the Order dated 12.03.2014. It is further submitted that
there were certain errors in the Order dated 12.3.2014 in
regard to the method of computation of the Additional
Surcharge. Aggrieved by the said Order in regard to the
methodology, the Answering Respondents had filed an appeal
being Appeal No. 140 of 2014 before the Hon’ble Appellate
Tribunal for Electricity. The appeal was disposed off by the
Hon’ble Tribunal vide Order dated 01.10.2018. A copy of the
Order passed by the Hon’ble Tribunal dated 01.10.2018 is

attached hereto and marked as Annexure ‘A’.

During the pendency of the appeal, the Answering
Respondents had from time to time furnished the details to
the Hon’ble Commission in regard to the computation of the
Additional Surcharge in terms of the Order dated 12.03.2014.







Para 9:

Para 10:

The Additional Surcharge amount has been levied and
collected as per the methodology decided by the Hon’ble
Commission, which is still in force. However, in terms of the
liberty granted by the Hon’ble Tribunal for Electricity in the
Order dated 01.10.2018, the Answering Respondents have also
filed the petition for modification in the methodology for
computation of Additional Surcharge The Answering
Respondents would crave leave to refer to the petition filed

by it at the time of the hearing.

With regard to Para 9 of the petition, it is submitted that the
present methodology decided by Hon’ble Commission for
determination of Additional Surcharge is not adequately
compensating distribution licensee towards stranded fixed
cost in terms of Section 42(4) of Electricity Act, 2003. It is
also submitted that the Hon’ble Commission has the
jurisdiction to decide the matter relating toAdditional
Surcharge in accordance with the governing law. However,
the determination of Additional Surcharge or the methodology
should achieve the objective and purpose of the levy of
Additional Surcharge as provided in Section 42 (4) of the
Electricity Act, 2003 as interpreted and applied by the
Hon’ble Supreme Court in SESA Sterlite matter and also by the
Hon’ble Tribunal in the Maharashtra State Electricity
Distribution Company Limited, decision dated 1.8.2014

(supra).

With regard to Para 10 of the petition, it is submitted that
Hon’ble Commission has jurisdiction to decide the matters
relating to Additional Surcharge in accordance with the law.
The Answering Respondents reserve the right to make
appropriate submissions on the merits of the claim made by
the Petitioners in regard to the scope and extent of the levy

of Additional Surcharge.







Para 11:

The contents of Para 11 of the petition as stated are not
correct. It is wrong and denied that the methodology to be
decided should be in favour of the Open Access Customers in a
manner that it encourages the Open Access at the cost the
cost of general body of consumers. As laid down by the
Hon’ble Supreme Court in CESA Sterlite decision (supra) the
Additional Surcharge is also a compensatory payment and,
therefore the levy of Additional Surcharge, the methodology
to be adopted etc should be consistent with the above scheme

and objective of Electricity Act.

It is wrong and denied that in the past the Answering
Respondents had implemented a methodology affecting the
Petitioners i.e. the Open Access Customers. It is submitted
that the Respondent has been computing additional surcharge
from time to time in accordance with the formula decided by
Hon’ble Commission in the order dated 12.03.214, which is in
force till Hon’ble Commission decides the new
formula/methodology for determination of Additional

Surcharge.

It is wrong and denied that the data submitted by the
Answering Respondents for determination of Additional
Surcharge is not in the public domain or there is lack of
scrutiny. It is submitted that the all the relevant details of
available quantum of energy from long term power tied up
capacity, scheduled energy, energy which is not availed, open
access quantum, details of power purchase cost, fixed charges
paid to generating stations, demand charges collected from
consumers etc are available in the public domain. Further,
Hon’ble Commission determines Additional Surcharge from
time to time based on the audited details submitted by the

Respondents as certified by Charted Accountant.
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It is wrong and denied that there is any necessity for hearing
the Open Access Customers in the application of the formula
decided by the Hon’ble Commission for levy of Additional
Surcharge from time to time. The said determination is only a
computation of Additional Surcharge amount in accordance
with the formula decided by Hon’ble Commission after hearing
all theaffected parties. Accordingly, no useful purpose will be
served by having a hearing for the said purpose rather it will
delay the determinationof additional surcharge. Such a
computation is akin to the computation of the Fuel Power
Purchase Cost Adjustment (FPPPA) from time to time, which is
also implemented automatically based on the formula decided

by Hon’ble Commission. The allegations to the contrary

contained in Para 11 of the petition are wrong and are denied.

Paras 12 & 13: With regard to Paras 12 and 13 of the petition, the
Answering Respondents would crave leave to refer to the
governing laws mentioned herein above. It is submitted that
the Additional Surcharge amount and the methodology for
determination for such amount has to be consistent with the
governing laws mentioned herein above and should achieve
the objective and purpose of levy of such surcharge as
envisaged in Section 42 (4) of the Electricity Act, 2003. It is
submitted that the contention that there should be a wheeling
for levy of Additional Surcharge is contrary to the decision of
the Hon’ble Supreme Court in SESA Sterlite case. The
interpretation of the provisions of Section 42 (4) of the
Electricity Act, 2003 made by the Petitioners in Para 13.1 of
the petition is wrong and is denied. The Answering
Respondents would crave reference to the Preliminary
Submissions made herein above. The Additional Surcharge is
leviable as a compensatory amount payable to the distribution
licensees for the stranded power purchase cost irrespective of
whether there is an element of wheeling or not. The purpose

for which the Additional Surcharge as compensatory payment







has been provided for in Section 42 (4) is not dependent upon
the use of the distribution licensee’s system for wheeling of
electricity. The decision relied on by the Petitioners in Para
13.3 are distinguishable and have no application to the
interpretation of Section 42 (4) of the Act. As mentioned
herein above, the governing law which includes the decision
5\?\\ by the Hon’ble Supreme Court in SESA Sterlite matter (supra)

and the Hon’ble Appellate Tribunal in Maharashtra State

Electricity Distribution Company Limited case are binding

precedents. It is not open to the Petitioners to interpret
Section 42 (4) of the Electricity Act in a manner contrary to
the above settled legal position. The contentions to the

contrary are wrong and denied.

Para 14: With regard to Para 14 of the petition, the Answering
Respondents would crave reference to the National Tariff
Policy at the time of the hearing for its true scope and
meaning. The interpretation of the National Tariff Policy by
the Petitioner in Para 14.2 is wrong and denied. The principle
and circumstances under which Additional Surcharge would
become payable by an Open Access Customer to the
distribution licensees are well settled. These have been
detailed in the Preliminary Submissions made herein above.
The principle of determination of the stranded power
purchase cost has been set out in the Preliminary Submissions
herein above and in the Petition filed by the Answering

Respondents. The Answering Respondents would crav