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AGREEMENT FOR PROCUREMENT OF POWER'

THIS ACREEMENT is entered into on this the
20.....

BETWEEN

AND

2

WHIiREAS

(B)

(c)

(D)

day of.

[Cujarat Urja Vikas Nigam Ltd,l a company incorporated under the provisions of
the Conrpanies Act, 1956/2013, represented by its [Managing Director/Authorised
Personl and having its registered offices at.............. (hereinafier referred to as the
'oUtility" which expression shall, unless repugnant to the context or meaning
thereof, include its administrators, successors and assigns) of One Part:

LIMITED, a conrpany incorporated under the provisions of the
Companies Act, 195612013 represented by its [Managing Director/Authorised
Personl and having its registered otTice at...... , (hereinafter ref-erred to
as the "Supplier" which expression shall, unless repugnant to the context or
meaning thereof, include its successors and pennitted assi-qns and substitutes) of
the Other Part.

(A) The Utility had resolved to procure electricity for and on behalf of its four
subsidiary electricity distribution companies from a power generating station that
would dedicate a contracted capacity of *:r'* MW (at Delivery Point) for
production of electricity and supply thereof to the Utility on finance, own and
operate (the "FOO") basis, in accordance with the terms and conditions to be set
torth in an agreement for procurement of power to be entered into under and in
accordancc with the provisions of the Electricity Act, 2003.

The Utility had accordingly invited proposals by its Reque.st fbr Qualification
6ln1gd *:t" (the "Request for Qualification" or "RFQ") for short listing of
Bidders who offer to supply electricity from power generating station, and had
shortlisted certain Bidders including, inter alia, the selected bidder.

The Utility had prescribed the technical and commercial terms and conditions,
and invited bids in accordance with the Guidelines issued by the Central
Governnrent under Section 63 of the Act vide Notification No. ...... dated .......
(the "Requcsl for Proposals" or "RFP") fiom the Bidders shortlisted pursuant to
the RFQ for undertaking the Project.

After evaluation of the Bids received. the Utiliry had accepted the Bid of the
selected bidder and issued its Letter of Award No. . . . . . . .. dated
(hereinafter called the "LOA") to the selected bidder requiring, inter alia, the
execution of this Agreement fbr Procurement of Power within 30 (thirty) days of
the date of issue thereof.

(E) Ornitted

In pursuance of the LOA, the Parties have agreed to enter into this Agreemcnt for
Procurement of Power on the tenns and conditions set tbrlh hereinatier.

I
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NCIW, TffiRD,FO,RE, in coasideratto-n of the foregoiug and the rec:peorive covenaots
and agreoureilsr set forth iu thic .Agreement for Prmuremedt of Forrern the reeeipt and
sufffioiency of tuhic.h Is hereby aolurow,ledgod., and irnterdtrng to be legally bound horeby,
ttre Fartias 4gree a$ follgrr,sl
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ARTICLE I
DEFINITIONS AND INTERPRETATION

l.l. Definitions

The words and expressions beginning with capital letters and defined in this
Agreement (including those irr Article 26) shall, unless the context otherwise
requires, have the meaning ascribed theretcl herein, and the words and expressions
definc'd in the Schedules and used therein shall have the meaning ascribed thereto
in the Schedules.

1.2. Interpretation

1.2.1. In this Agreement, unless the context otherwise requires,

ref'erences to any legislation or any provision thereof shall include
anrendrnent or re-enactment or consolidation of such legislation or any
provision thereof so far as such amendment or re-enactment or
consolidation applies or is capable of applying to any transaction entered
into hereunder;

refercnces to laws of the State, laws of [ndia or Indian law or regulation
having the force of law shall include the [aws, acts, ordinances, rules,
regulations, bye laws or notifications which have the force of law in the
territory of lndia and as from time to time rnay be amended, modified,
supplemented, extended or re-enacted;

c references to a "person" :urd words denoting a natural person shall be
construed as a reference to any individual, firm, company, corporation.
society, trust, government, state or agency of a state or any association or
partnership (whether or not having separate legal personalify) of two or
more of the above and shall include successors and assigns;

the table of contents, headings or sub-headings in this Agreement are for
convenience of ret-erence only and shall not be used in, and shall not
aft'ect, the construction or interpretation of this Agreement;

the words "include" and "including" are to be construed without
limitation and shall be deerned to be followed by "without limitation' or
"but nol limited to" whether or not they are followed by such phrases;

ref'erences to "construction" or "building" include, unless the context
otherwise requires, investigation, design, engirreering, procurement,
delivery, transportation, installation, processing, fabrication, testing,
commissioning and other activities incidental to the construction, and
"construct" or "build" shall be construed accordingly;

ref'erences to "development" include, unless the context otherwise requires,
constnrction, rcnovation, refurbishing, augn-rentation. upgradation and other
activities incidental thereto, and "develop" shall be construedaccordingly;

a
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h any reference to any period of time shall mean a reference to that
according to Indian Standard Tinte;

any reference to "hour" shall rllean a period of 60 (sixty) minutes
commencing either on the hour or on the half hour of the clock, which by
way of illustration means 5.00 (five), 6.00 (six), 7.00 (seven) and so on
being hours on the hour of the clock and 5.30 (five thirty), 6.30 (six
thirty), 7.30 (seven thirty) and so on being hours on the half hour of the
clock;

i any ref'erence to day shall mean a reference to a calendar day;

ret'erence to a "business day" shall be construed as reference to a day
(other than a Sunday) on which banks in the State where the Utility is
situated are generally open for business;

any reference to month shall mean a reference to a calendar month as per
the Gregorian calendar;

references to any date, period or Project Milestone shall mean and include
such date, period or Project Milestone as may be extended pursuant to this
Agreement;

any reference to any period comntencing "from" a specified day or date
and "till" or "until" a specified day or date shall include both such days or
dates; provided that if the last day of any period computed under this
Agreement is not a business day, then the period shall run until the end of
the next business day:

the words importing singular shall include plural and vice versa;

references to any gender shall include the other and the neutral gender;

"kwh" shall mean kilowatt hour and "kCal" shall mean kilo calories;

"lakh" shall mean a hundred thousand (100,000) and "crore" shall mean
ten million ( I 0,000,000);

"indebtedness" shall be construed so as to include any obligation
(whether incurred as principal or surety) for the payment or repayment of
money, whether present or future. actual or contingent;

references to the "winding-up", "dissolution", "insolvency", or
"reorganisation" of a company or corporation shall be construed so as to
include any equivalent or analogous proceedings under the law of the
jurisdiction in which such company or corporation is incorporated or any
jurisdiction in which such company or corporation carries on business
including the seeking of liquidation, winding-up, reorganisation,
dissolution, arrangement, protection or relief of debtors;

u save and except as otherwise provided in this Agreement, any reference, at
any time, to any agreement, deed, instrument, licence or document of
any
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W.

)C

V.

Z

description shall he construed as ref'erence to that agreement, deed,
instrunrent. licence or other document as amended. varied, supplemented,
modified or suspended at the tirne of such reference; provided that this
Sub-clause (u) shall not opelate so as to increase liabilities or obligations
of the Utility hereunder or pursuant hereto in any manner whatsoever;

any agreement. consent, approval, authorisation, notice, communication,
inlilrmation or report required under or pursuant to this Agreement fronr
or by any Party shall he valid and eft-ective only if it is in writing under
the hand of a duly authorised representative of such Party, in this behalf
and not otherwise;

the Schedules and Recrtals to this Agreement form an integral part of this
Agreement and will be in tull force and effect as though they were
expressly set out in the body of this Agreement;

references to Recitals. Articles, Clauses, Sub-clauses, Provisos or
Schedules in this Agreement shall, except where the context otherwise
requires, mean references lo Recitals, Articles, Cltruses, Sub-clauses,
Provisos and Schedules of or to this Agreement; reference to an Annex
shall, subject to anything to the contrary specified therein, be construed as
a ret'erence to an Annex to the Schedule in which such reference occurs;
and reference to a Paragraph shall, subject to anything to the contrary
specified therein, be construed as a reference to a Paragraph of the
Schedule or Annex, as the case may be, in which such reference appears;

the damages payable by either Party to the other of them, as set forth in
this Agreernent, whether on per diem basis or otherwise, are mutually
agreed genuine pre-estimated loss and damage likely to be suffered and
incurred by the Party entitled to receive the same and are not by way of
penalty (the "Damages");

time shall be of the essence in the performance of the Parties" respective
obligations. If any tirne period specified herein is extended, such extended
tinre shall also be of the essence: and

v

(za) capitalised terms used in the Agreement, but not defined herein, shall have
the meaning ascribed to such tenns in the Electricity Act,2003.

1.2.2. Unless expressly provided otherwise in this Agreement, any Documentation
requirecl to be provided or fumished by the Supplier to the Utility shall be
provided free of cost and in three copies, and if the Utility is required to return
any such Documentation with its comments and/or approval, they shall be
entitled to retain two copies thereof.

1.2.3. The rule of construction, if any, that a contract should be interpreted against the
parties responsible for the drafting and preparation thereof, shall not appty.

1.2.4. Any word or expression used in this Agreement shall, unless otherwise defined
or construed in thi.s Agreement, bear its ordinary English meaning and, for
these purposes, the General Clauses Act, 1897 shall not apply.

5
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1.3. Measurements and arithmetic conventions

All measurements and calculations shall be in the metric system and calculations
done to 2 (two) decimal places, with the third digit of 5 (five) or above being
rounded up and below 5 (five) being rounded down.

1.4. Priority of agreements, clauses and schedules

1.4.l.This Agreement, and all other agreernents and documents forming part of or
referred to in this Agreerlent are to be taken as mutually explanatory and,
unless otherwise expressly provided elsewhere in this Agreement, the priority
of this Agreement and other documents and agreements forming part hereof or
referred to herein shall, in the event of any conflict between them, be in the
following order:

a this Agreement; and

b. all other agreements and documents forming part hereof or referred to
herein,

i.e. the Agreement at (a) above shall prevail over the agreements and documents
at (b) above.

1.4.2. Subject to the provisions of Clause 1.4.l, in case of ambiguities or
discrepancies within this Agreement, the following shall apply:

a between two or more Clauses of this Agreement, the provisions of a
specific Clause relevant to the issue under consideration shall prevail over
those in other Clauses:

b. between the Clauses of this Agreement and the Schedules, the Clauses
shall prevail and between Schedules and Annexes, the Schedules shall
prevail;

c between any two Schedules, the Schedule relevant to the issue shall
prevail;

d between the written description on the drawings and the Specifications and
Standards, the latter shall prevail;

e. between the dimension scaled from the drawing and its specific written
dimension, the latter shall prevail; and

f. between any value written in numerals and that in words, the latter shall
prevail.

6
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SCOPB OF THE PROJECT

2"1. Scope ofthe Project

The scope of the Agreement (the "Scope of the Agreement") shall mean and
include, during the Contract Period:

a" ensure the operation and maintenance of the Power Statioru situated at the Site
described in Schedule-A and having the principal features stated therein, in
accordance with the pnrvisions of this Agreement;

b. supply of electricity to the Utility in accordance with the provisions of this
Agreement; and

c perfbnnance and fulfilment of all other obligations of the Supplier and the
Utility, as the case may be, in accordance with the provisions of this Agreement
and matters incidental thereto or necessary for the performance of any or all of
the obligations of the Supplier under this Agreement.

I
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GRANT OF' PROCUREMENT CONTRACT

3.1. The Procurement Contract

3.1.1. Subject to and in accordance with the provisions of this Agreement, Applicable
Laws and the Applicable Permits, the Utility hereby awards to the Supplier the
procurement contract set tbrth herein [for producing electricity at the Power
Station" if Supplier is NOT a Trading Licenseel for supply thereof to the Utility
(the "Procurement Contract") for the period I't Sept 2021 to 31" July 2023 ,

and the Supplier hereby accepts the Procurement Contract and agrees to
implement the same subject to and in accordance with the rerms and conditions
set forth herein.

Provided that at any time 3 (three) months, prior to the expiry of the Contract
Period specified hereinabove, the Parties may with mutual agreement extend
the Contract Period tor such further period as they may determine, but not
exceeding the lower of 25%, (twenty five per cent) of initial contract period or
one year whichever is lower.

3.1.2. Subject to and in accordance with the provisions of this Agreement, the
Procurement Contract hereby awarded shall oblige or entitle (as the case may
be) the Supplier to:

a) finance, own, operate and maintain the Power Station in accordance with
this Agreement" if Supplier in NOT a Trading Licensee, or ensure that the
Devek:per finances, owns, operates and maintains the Power Station in
accordance with this Agreement" if Supplier is a Trading Licensee]:

b) [procure if Supplier is NOT a Trading Licensee, or ensure that the
Developer procures if Supplier is a Trading Licenseel Availability of tlre
Contracted Capacity tor production of electricity and supply thereof to the
Utility under and in accordance with the provisions of this Agreement,
save and except as expressly provided in the Agreement;

c) to receive Fixed Charge fiom the Utility in respect of the Availability of
Contracted CapacitY;

O to receive Variable Charge in accordance with the provisions of this
Agreement;

e) perforrn zrrrd fulfil all of the Supplier"s obligations under and in
accordance with this Agreement;

0 Omitted

g) Omitted

(h) save as otherwise expressly provided in this Agreement, bear and pay all
costs. expenses and charges in connection with or incidental to the
performance of the obligations of the Supplier under this Agreement; and

(i) [neither assign, transibr or sub-let or create any lien or Encumbrance on
this Agreement, or the Procurenrent Contract hereby granted or on the
whole or any part of the Power Station nor sell, transfer, exchange. lease
or paft possession thereof', save and except as expressly permitted by this

t0
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Agreenrent" if Supplier is NOT a Trading Licensee, or neither assign,
transf'er or sub-let or create any lien or Encumbrance on this Agreement,
or the Procurement Contract hereby granted or allow the Developer to
assign, transfer or sub-let or create any lien or Encumbrance on the whole
or any part of the Power Station nor sel[, transfer, exchange, lease or part
possession thereof, save and except as expressly permitted by this
Agreement if Supplier is a T'rading Licensee.l

3.2. Omitted

3.3. Substitution of the Utility

The Parties expressly agree that the Utility may, in pursuance of any re-
org:urisation or restructuring undertaken in pursuance of Applicable Laws, or if it
is unable to discharge its liahilities and obligations under this Agreement,
substitute itself by another Distribution Licensee(s) and upon such substitution, all
the functions, rights and obligations of the Utility under this Agreement shall be
deemed to bc' transf'erred to the substituted entity in accordance with and subject
to Applicahle Laws. Provided, however, that prior to any substitution hereunder,
the Parties shall, on a best endeavour basis, make such arrangernents and enter
into such further agreements as rnay be necessary lbr performance of their
respective obligations hereunder, including the rights and obligations arising out
of the provisions of Article 13. Provided further that the creditworthiness of the
substituted entity shall be substantialty similar or greater as compared to the
Utility and in the event of any shortfall therein, credit enhancement shall be
provided by the substituted entity to bridge the gap

II
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ARTICLE 4

CONDITIONS PRBCEDENT

4.1. Conditions Precedent

4. l. l. Save and except as expressly provided in Articles 4. 5, 6, 7 , 8,9, l7 , 19,23 and
25, or unless the context otherwisc requires, the respective rights and
obligations of the Parties under this Agreement shall be subject to the
satisfaction in full of the conditions precedent specified in this Clause 4.I (the
"Conditions Precedent"). Provided, however, that a Party may grant waiver
from satisfaction of any Condition Precedent by the other Party in accordance
with the provisions of Clauses 4.1.2 or 4.[.3, as the case may be, and to the
extent of such waiver, that Condition Precedent shall be deemed to be fulfilled
for the purposes of this Clause 4. L l.

4.l.2,The Supplier may, upon providing the Performance Security to the Utility in
accordance with Article 9, at any time afler 30 (thirty) days from the date of
this Agreernent or on an earlier day acceptable to the Utility, by notice require
the Utility to satisfy any or all of the Conditions Precedent set forth in this
Clause 4.1.2 within a period of 30 (thirty) days of the notice, and the
Conditions Precedent required to be satisfied by the Utility shall be deemed to
have been fulfilled when the Utility shall have:

a. Opened and submitted the Letter of Credit in accordance Payment
Security mechanism under this Altreement:

b. procured approval of the Commission for payment of Tariff by the Utility
to the Supplier in accordance with the provisions of this Agreement; and

Provided that upon request in writing by the Utility, the Supplier nlay, in its
discretion, grant extension of time, not exceeding 180 (one hundred and eighty)
days, for fulfilment of the Conditions Precedent set forth in this Clause 4.1.2.

4.l.3.The Conditions Precedent required to be satisfied by the Supplier within a
period of 90 (ninety) days tiom the date of this Agreement shall be deemed to
have been fulfilled when the Supplier shall have:

a. provided Performance Security to the Utility;
b. delivered to the Utility a legal opinion from the legal counsel of the

Supplier with respect to the authority of the Supplier to enter into this
Agreement and the entbrceability of the provisions thereof;

c. deposited a certified true copy of this Agrcement with the RLDC and
SLDC having jurisdiction and obtained a receipt thereot in accordance
with the provisions of Clauses 14.3.3 and 19.4.1;

d. submitted the Capacity Certificate and evidence of the capacity of the
Power Station;

e. Omitted.

f. procured access to the transnrissiotl systetn required for carrying
electricity frorn the Power Station to the Delivery Point.

12
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Provided that upon request in writing by the Supplier, the Utility may, in its
discretion, waive any of the Conditions Precedent set tbrth in this Clause 4.1.3
or grernt extension of time, noL exceedin_e 90 (ninety) days, for fult-ilment
thereo{'. as the case may be. For the avoidance of doubt, the Utility nray, in its
sole cliscretion, grant any waiver hereunder, with such conditions as it may
cleen-r fit.

4.1.4. Each Party shall make all reasonable endeavours to satisfy the Conditions
Prececlen( within the time stipulated and shall provide the other Party with such
reasonable cooperation as nray be required to assist that Party in satisfying the
Conditions Precedent for which that Party is responsible.

4.l.5.The Parties shall notify each other in writing at least once a forrnight on the
progress made in satisfying the Conditions Precedent. Each Party shall
pronrptly infonn the other Party when any Condition Precedent for which it is
responsible has been satisfied.

4.2. Damages for delay by the Utility

In the event that (i) the Utility does not procure fulfilment or waiver of any or all
of the Conditions Precedent set forth in Clause 4.1.2 within the period specified in
respect thereof, and (ii) the delay has not occurred as a result of breach of this
Agreement by the Supplier or due to Force Majeure, the Utility shall pay to the
Supplier Darlages in an amount calculated at the rate of O.la/o (zero point one per
cent) of the Perfrlrmance Security fbr each day"s delay until the fultilnrent of such
Conditions Precedent, subject to a mirximum of 2Oo/o (twenty per cent) of the
Pertrlrmance Security.

4.3. Damages for delay by the Supplier

In the evcnt that (i) the Supplier does not procure fultilment or waiver of any or
all of the Conditions Precedent set forth in Clause 4.1.3 within the period
specified in that Clause and (ii) the delay has not occuned as a result of failure to
fulfil the obligations under Clause 4.1.2 or other breach of this Agreement by the
Utility or due to Force Majeure, the Supplier shall pay to the Utility Damages in
an arilount calculated at the rate of 0.3Vo (zero point three per cent) of the
Perl'crrmance Security for each day"s delay until the fulfilment of such Conditions
Presede'nt, subject to a maxinrum amount equal to the Bid Security, and upon
reaching such maximum, the Utility nriry, in its sole discretion, terminate the
Agreement. Provided that in the event of delay by the Utility in procuring
fulfilrnent of the Conditions Precedent specil'ied in Clause 4.1.2, na Damages
shall be due or payable by the Supplier under this Clause 4.3 until the date on
which the' Utility shall have procured fulfihnent of the Conditions Precedent
specified in Clause 4.1.2.

4.4. Deemed Termination upon delay

Without prejudice to the provisions of Clauses 4.2 and 4.3, and subject to the
provisions of Clause 9.2, the Parties expressly a-qree tl'lat in the event the
Appointed Date does not occur, l'or any reason whatsoever, 120 (one hundred
twenty) days liom the date of this Agreement or the extended period provided in
accurdance with this Agreement, all rights. privileges, claims and entitlernents of
the Supplier under or arising out of this Agreement shall be deemed to have been

t3
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ARTICLE 5

OBLIGA'IIONS OF THE SUPPLIER

5.1. Obligations of the Supplier

5.1.1. Sutrject to and on thc terms and conditions of this Agreement, the Supplier
shall, [at its own cost and experse" if Supplier is NOT a Trading Licensee, or
insert "through the Developer" il Supplier is a Trading Licenseel, procure
finance for and undertake the developlnent, operation and nraintenance of the
Power Station and observe. fulfil, cornply with and perlbrm all its obligations
set out in this Agreenrent or arising hereunder. [further in case Supplier is a
Trading Licensee; The Supplier shall further ensure that the Developer
ntaintains all consents, clearances and permits as required under Applicable
Law for the operation and maintenance of Power Station and production of
power, in full force and effects during the Term of this Agreement]

5. r.2 The Supplier shall comply Iand shall cause the Developer to comply if Supplier
is a Trading Licenseel with all Applicable Laws and other Applicable Permits
(including renewals as required; in the performance o[ its obligations under this
Agreement.

5. 1.3. Save and except as otherwise provided in this Agreement or Applicable Laws,
as the case may be, the Supplier shall, in discharge of all its obligations under
this Agreernent, conform with and adhere to Good [ndustry Practice at all
times.

5. r.4 The Supplier shall [ensure that the Developer shall if Supplier is a Trading
Licenseel operate and maintain the Power Station in accordance with the
Specifications and Standards and the Maintenance Requirements such that the
Availability of the Contracted Capacity of the Power Station is at least 857o
(eighty five per cent) thereof during each year of the Contract Period (the
"Normative Availability"). Contract Period under this an'angement shall be
sub-divided into three parts i.e. (i) Sep-2021 toMar-2022 (ii) Apr-2022 to Mar-
2023 & (iii) Apr-2023 to July-2023. Accordin-qly, Nornrative Availability as
well as Incentive / Penalty as per the provision of this Agreement shall be
worked out for above contract period respectively.

Explanation:

Availability of the Power Station to its full capacity shall, in respect of any
hour, mean the capacity of the Power Station to the extent it is ottered by the
Supplier for producing and supplying electrical energy equal to [ ]- kWh per
mega watt of Contracted Capacity over a period of one hour, after accounting
lor auxiliary consurnption, and transmission losses upto ilte Delivery Point, and
tbr any month or year, as the case may be, the hours during that month or year
when the Contracted Capacity of the Power Station is fully available for
production ol electricity shall be expressed as a percentage of total hours in
that month or year, as the case rnay be, (the "Availability"). For the avoidance
of doubt, the Prrties agree that Availability shall, during the months when
Appointed Date or the date of Termination occurs, be deterrnined with
ret'erence to the number of days when the Power Station was in operation, and
shall be deterniined likewise fur any single day of operation. The Parties
further agree that if the Contracted Capacity of the Power Station is not

t5



174

Available for production of electricity to its full capacity during any hour, or
part thereof, not being less than a quart.er of an hour, such hour or part thereof
shatl, in the computation of Availability, Lre reduced proportionate to the Non-
Availability during that hour. The Parties also agree that the determination of
Availability hereunder shatl be solely fbr the purposes of this Agreement and
shalI not in any manner affect the rights and obligations of the Supplier for and
in respect of scheduling and despatch of electricity under Applicable Laws and
the rules and regulations thereunder.

5. I .5. The Supplier shall, at its own cost and expense, in addition to and not in
derogation ol its obligations elsewhere set out in this Agreement:

a make, or cause to be made, necessary applications to the relevant
Govemment Instrumentalities with such particulars as may be required for
obtaining Applicable Permits, and obtain and keep in force and effect such
Applicable Permits in confbrmity with Applicable Laws; Non-grant of
open access shall be nrutually decided by the Utility and Supplier:

h procure, or cause to be procured, as required, the appropriate proprietary
rights, licences, agreements and permissions for materials, methods,
processes, know-how and systems used or incorporated into the Power
Station;

c fperform and fulfil its obligations in respect of debt seruice for the
Project" if Supplier is NOT a Trading Licensee, "ensure performance and
fulfilment of Developer"s obligation in respect of debt service for the
Project" if Supplier is a Trading Licensee:

[make reasonable efforts to maintain harmony and good industrial
relations among the personnel employed by it or its Contractors in
connection with the performance of its obligations under this Agreement
if Supplier is NOT a Trading Licenseel;

e ensure and procure that its [Contractors" if Supplier is NOT a Trading
Licensee, or insert "Developer" it Supplier is a Trading Licensee] comply
with all Applicable Permits and Applicable Laws in the performance by
them of any of the Supplier"s obligations under this Agreement;

always act in a manner consistent with the provisions of this Agreement
and not cause or fail to do any act. deed or thing, whether intentionally or
otherwise, which may in any manner be violative of any of the provisions
of this Agreement or Applicable Laws;

[procure that all equiprnent and facilities comprising the Pr:wer Station are
operated and maintained in accordance with Gocld Industry Practice if
Supplier is NOT a Trading Licenseel;

support, cooperate with and facilitate the Utility in the implementation of
this Agreement:
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(:onlply with the provisions ol'Applicable Laws with regard to nretering ol'
supply of electricity;

cornply with the directions of the Commission issued from time to time
tunder the Act;

ensure and comply that the Power Station has access to an assured supply
of'Fuel in order to supply power under this agreement.

cnsure compliance towards nornrs tbr end usage of fuel as per FSA /
allocation / Policy / prevailing nonns in order to supply power under this
Agreentent.

5.2. Obligations relating to Project Agreements

It is expressly agreed that the Supplier shall, at all times, be responsible and liable
for all its obligations under this Agreenrent notwithstanding anything contained in
the Project Agreements or any other agreement, and no default under any Project
Agreemcnt or agreement shall excuse the Supplier from its obligations or liability
hereunder.

5.3. Obligations relating to Change in Ownership

'Ihe Supplier shall not undertake or permit any Change in Ownership, except with
the prior written approval of the Utility.

I ln case the SupTtlier is a Tracling, Licensete "The provisions of Clause 5.3 shall be
applicable if the Supplier is a Trading Licensee. In addition, the Supplier in such
case shall also ensure that sinrilar provisions as contained in Clause 5.3 are
incuporaled in the exclusive Power Purchase Agreement submitted by the
Supplier, In such case, the aforesaid provisions shall be applicable with respect to

...... ( narrre of the rnajority investor in the Developer as specified in the
Power Purchase Agreement submitted by the Supplier as a part of the Bid). The
Supplier shall ensure the compliance of the provisions mentioned in this Clause
5.3. and any default on the part ol the Supplier in compliance of the same shall be a
Supplier Default in terms of Article 19.1. The Utility(s) shall have the right to
verify the compliance of the provision as mentioned in this Clause 5.3."]

5.4. Obligations relating to operation of the Power Station

5.4.l.The Supplier shall [ensure that the Developer shall if Supplier is a Trading
Licenseel at all tirnes operate the Power Station in accordance with Applicable
[,aws and the provisions of the Grid Code and shall conrply with such
directions as lhe SLDC may give ti'om time to time in accordance with the
provisions of the Act.

5.4.2. The Supplier shall [enter if, Supplier is NOT a Trading Licensee, or cause the
Developer to enter if Supplier is a Trading Licenseel into and comply with
agreenlents for interconnection of thc Power Staticln to the grid, sub-stations,
licensees or cr)nsumers, as the case ntay be, under and in accordance with
Applicable Laws.

t7

.t.
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5.5. Obligations relating to transmission charges

The Supplier shall be liable lbr payment of all charges, due and payable under
Applicable Laws, for inter-state and intra-state transmission of electricity from the
Point o;f Grid Connection to the Delivery Point. For the avoidance of doubt, the
Parties expressly agree that inter-state and intra-state transmission of electricity
shall be undertaken solely at the risk and cost of the Supplier and all liabilities
arising out of any failure of inter-state and intra-state transmission shall, subject to
the provisions of Clause 11.4.4, be borne by the Supplier. The Parties further
agree that the obligation of the Supplier to pay the regulated charges for
transrnission of electricity shall be restricted to the tariffs and rates applicable on
the Bid Due Date for and in respect ot' the Contracted Capacity to be made
available at Delivery Point and any differential arising from revision of the
regulated tariffs and rates thereafter tbr Inter-State Transmission Charges
determined by National Load Despatch Centre in accordance with Regulation
notified by Central Commission and specified by Utility shall be payable or
recoverable, as the case may be, by the Utility. The Parties also agree that the
regulated charges applicable for transmission of electricity referred to
hereinabove as on the Bid Date shall be deemed to be Rs. (Rupees
.................) for and in respect of the Contracted Capacity, which charges shall at
all times be due and payable by the Supplier. For avoidance of doubt, it is
clarified that all intra-state transmission charges of the State where project is
located shall be borne by the Supplier thrt.rughout the contract period.

5.6. Obligations relating to transmission losses

5.6.1.The Supplier shall be liable for the transmission losses in all inter-state and
intra- state transmission of electricity liom the Point of Grid Connection to the
Delivery Point. For the avoidance of doubt, the Parties expressly agree that
transmission of electriciry shall be undertaken solely at the risk and cost of the
Supplier and all liabilities arising out of any transmission losses on inter-state
and intra-state transmission lines shall be borne by the Supplier. The Parties
further agree that the obligation of the Supplier to bear the transmission losses
shall be restricted to the level of losses notified by the National Load Despatch
Centre in accordance with Regulation notified by Central Commission and
specified by Utility, as on the Bid Due Date for this Project and any differential
(higher or lower) arising from revision in the level of losses thereafter by the
Central Commission (for [nter-State Transmission System) shall be borne by
the Utility. For avoidance of doubt, it is clarified that all intra-state losses of the
State where project is located shall be borne by the Supplier throughout the
contract period.

5.6.2. The Supplier represents and warrants that it has ascertained and assessed the
applicable transmission losses from the Point of Grid Connection to the
Delivery Point as notified by National Loacl Despatch Centre in accordance
with Regulation notified by Central Commission for and in respect of the Bid
Due Date, and exprcssed in the fonn of their proportion to the electricity
supplied hereunder at the Point of Crid Connection. For avoidance of doubt, it
is to clarify that the sarne shall be applicable in accordance with Sr. 30 of
Appendix-I of RFP

t8
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5.7. Obligations relating to SLDC and RLDC charges

Ihe Supplier shall bc Iiable fur payment of all the charges, due and payable under
Applicable Laws hy the Supplier to the SLDC and I{LDC l'or and in respect of all
its supplies to thc Utility.

5.8. Omitted.

5.9. Obligations relating to taxes

The Supplier shall pay, at all tirnes during the subsistence of this Agreement, all
taxes, levies, duties, cesses and all other statutory charges payahle in respect of
the Power Station.

5.10. Obligations relating to reporting requirements

All inl'ornration provided by the Supplier to the SLDC and RLDC as a part of its
operating and reporting requirenrents under Applicable Laws, including the Grid
Code, shall also be provided by it to the Utility simultaneously.

[The Trading Licensee shall ensure that wherever applicahle, the obligations of
the Supplier shall be fulfilled through the Developer.l''

5.11. Obligations relating to Open Access

The Supplier (incl. Trading Licensee, in case of a Trader) shall be responsible for
timely making application ftrr Short Term Open Access / Medium Term open
Access for & on behalf of the tltility. It is to clarify that all applicable charges
(SLDC, RLDC. Open Access chiu-ges etc.) for delivery of contracted capacity at
Delivery Point shall be on account of Supplier (incl. Trader). Further, the
obligations towards payment of transrnission charges & losses for supply upto
Delivery Point shall be on the account of Supplier. In case, Utility pay the
transntission clrarges on behtrlf of Supplier, the Supplier shall be responsible for
reimbursing same to Utility or Utility is authorized to adjust the same from
monthly Energy Bills. ln case of power tlow under Short tenn open access,
transmission charges towards Medium Term Open Access would not be payable
to Supplier by Utility.

5.12. Impact of additional expenditure due towards compliance to revised
Environmental norms

It is to clarity that any impact on Tariff on account of compliance to revised
environmental nonns shall be on account of the Supplier / Trader at all times
durin,e the conl.ract period and the same shall not qualify fbr adjustment in Tariff
under Change in Law prclvisions.

I 4 lnr.n il the Supplier is a liading Liccnsec

l9
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ARTICLE 6

OtsLIGATIONS OF THE UTTLITY

6.1. Obligations of the Utility

6.l.l.The Utility shall, at its own cost and expense undertake, comply with and
perform all its obligations set out in this Agreement or arising hereunder.

6.1.2. The Utility agrees to provide support to the Supplier and undertakes to observe,
comply with and perform, subject to and in accordance with the provisions of
this Agreement and Applicable Laws, the following:

a upon written request from the Supplier, and subject to the Supplier
complying with Applicable Laws, provide reasonable support and
assistance to the Supplier in procuring the Applicable Permits required
from any Government Instrumentality for operation of the Project; Non-
grant of open access shall be mutually decided by the Utility and Supplier;

b. not do or omit to do any act, deed or thing which may in any manner be
violative of any of the provisions of this Agreement;

c support, cooperate with and facilitate the Supplier in the implementation
and operation of the Project in accordance with the provisions of this
Agreement and Applicable Laws.

6.1.3. Omitted

20
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ARTICLE 7

REPRESENTATIONS AND WARRANTIES

7.1. Representations and warranties of tlre Supplier

The Supplier represents and warrants to the Utility that

it is duly organised and validly existin-e under the laws of India, and has
firll power and authclrity to execute and perfbrm its obligations under this
Agreement and to carry out the transactions colttemplated hereby;

it has taken all necessary corp()rate and other actions under Applicable
Laws to authorise the execution and delivery of this Agreernent and to
validly exercise its rights and perfonn its obligations under this
Agreement;

along with its Associates, fit if Supplier is NOT a Trading Licensee, or
insert the Developer if Supplier is a Trading Licenseel has the financial
standing and capacity to operate the Project in accordance with the tenns
of this Agreement;

this Agreement constitutes its legal, valid and binding obligation,
enforceable against it in accordance with the terms hereof, and its
obligations under this Agreement will be legally valid, binding and
enftrrceable obligations against it in accordance with the terms hereof;

it is subject to the laws of India, and hereby expressly and irrevocably
waives any immunity in any jurisdiction in respect of this Agrcement or
matters arising thereunder including any obligation. liability or
responsibil ity hereunder;

the infbrmation fumished in thc Bid and as updated on or betbre the date
of this A-ureement is true and accurate in all respects as on the date hereofi

the execution, delivery and performance of this Agreement will not
conflict with, result in the breach of, constitute a default under, or
accelerate perflormance recluired by any of the terms of its Memorandum
and Articles o[ Association or any Applicable Laws or any covenant,
contract, agreemetrt, arrangement, understanding. decree or order to which
it is a party or by which it or any of its propefiies or assets is bound or
atfected;

there are no actions, suits, proceedings, or investigations pending or, to its
knowledge, threatened against it at law or in equity before any court or
belbre any other judicial, quasi-judicial or other authority, rhe outcome of
which may result in the breach of this Agreenrent or which individually or
in the aggregate may result in any marerial impairnrent of its ability to
perfbmr any of its obligations under this Agreement;

it has no knowledge of any violation or delault with respect to any order,
writ, injunction or decree of any court or Govemment Instrumentality

2t

(a)

(b)

(c)

(d)

(0

(s)

(e)

(h)

(i)
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0)

which may result in any material adverse efl-ect on its ability to perfbrm its
obligations under this Agreement and no fact or circumstance exists which
may give rise to such proceedings that would adversely affect the
performance of its obligations under this Agreement;

it has coniplied with Applicable Laws in all material respects and has not
been subject to any fines, penalties, injunctive relief or any other civil or
criminal tiabilities which in the aggregate have or may have a material
fldverse effect on its ability ttl perform its obligations under this
Agreement;

it shall at no time undertake or permit any Change in Ownership except in
accordance with the provisions of Clause 5.3; and that its promoters
together with their Associates, hold not less than 5l7o (tifty one per cent)
of its issued and paid up Equity as on the date of this Agreement;

[it has entered into a Fuel Suppll' Agreement for assured supply of Fuel
required tbr meeting obligations under this Agreement if Supplier is NOT
a Trading Licensee, or the Developer has entered into a Fuel Supply
Agreement for assured supply ol Fuel required for meeting obligations
under this Agreement if Supplier is a Trading Licenseel; Bidder / Supplier
acknowledges that any implication / consequence / risk arising out of non-
availability / shortage of fuel shall be to the account of Bidder / Supplier
only

Omitted.

[it has a good and vatid right to the Station Premises if Supplier is NOT a

Trading Licensee, or the Developer has a good and valid right to the
Station Premises and the Power Purchase Agreement/any other Agreement
executed between the Supplier and the Developer is valid and shall remain
valid cluring the Contract Period" if Supplier is a Trading Licenseel;

no representation or warranty bv it contained herein or in any other
document furnished by it to the Utility or to any Govetnment
Instrunrentatity in relation to Applicable Permits contains or will contain
any untrue or misleading statement of material fact or omits or will ornit to
State a material fact necessary to rnake such representation or Warranty not
misleading;

22

(1) the selected bidder and [its Associates if Supplier is NOT a Trading
Licensee, or the Developer if Supplier is a Trading Licenseel have the
financial stanrling and resources to fund the required Equity and to raise
the debt necessary fbr undertaking and implementing the Project in
accordance with this Agreement;

(nD the selected bidder is duly organised and validly existing under the laws of
the jurisdiction of its incorporation or registration, as the case may be, and
has requested the Utility to entcr into this Agreement with {itself/the
Supplier) pursuant to the Letter of Award, and has agreed to and
unconditionally accepted the terms and conditions set forth in this
Agreement;

(k)

(n)

(q)

(o)

(p)
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r)o sunls, in cash or kind. have been paicl or will be paid, by it or on its
behalt, to any person by way ol' fees, commission or otherwise for
securing the Supply Contract or entering into this Agreement or lbr
influencing or attempting to influence any ofTicer or employee of the
Utility in connection therewith;

all infbrrnation provided by the selected bidder in response to the Request
[or Qualification and Request for Proposals or orherwise, is to the best of
its knowledge and belief', true and accurate in all material respects; and

all undertakings and obligations ol the Supplier arising fronr the Request
for Qualification and Request fbr Proposals or otherwise shall be binding
on the Supplier as if they form part of this Agreement.

Representations and warranties of the Utility

The Utility represents and warrants to the Supplier that:

it has full power and authority to execute, deliver and perform its
obligations under this Agreement and to carry out the transactions
contenrplated herein and that it has taken all actions necessary to execute
this Agreenrent, exercise its rights and perform its obligations, under this
Agreernent;

it has taken all necessary actions under Applicable Laws to authorise the
execution, delivery and perfbrmance of this Agreement;

it has the financial standing and capacity to perform its obligations under
this Agreement;

this Agreement constitutes a legal, valid and binding obligation
enlorceable against it in accordance with the terms hereof;

it has no knowledge of any violation or default with respcct to any order,
writ. injunction or any decree of any court or any legally binding order of
any Governrnent Instrumentality which nray result in any materia[ adverse
eff'ect on the Utility"s ability to perfonn its obligations under this
Agreement; and

0 it has cornplied with Applicable Laws in all material respects.

Disclosure

G)

G)

(r)

(a)

o)

(c)

(o

(e)

ln the event that any occurrence or circunrstance colnes to the attention of either
Party that renders any of its aforesaid representations or warranties untrue or
incorrecl, such Party shall irnmediately notify the other Party of the sarne. Such
notification shall not have the ef fect of remedying any breach of the
representation or wiulanty that has been found to be untrue or incorrect nor shall
it adversely at-tbct or waive any right, remedy or obligation of either Party under
this Agreernent.

24
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ARTICLE 8

DISCLAIMB,R

8.1. Disclaimer

8.1 . 1.

8. r.2.

8.1.3.

8. r.4.

8. r .5.

The Supplier acknowledges that prior to the execution of this Agreement, the
Supplier has. after a complete and carcful examination, made an independent
evaluation of the Request for Qualification, Request for Pmposals, Scope of the
Agreement, Specifications and Standartls, transmission network, Site, existing
struotures. local conditions. and any information provided by the Utility or
obtained, procured or gathered otherwise, and has determined to its satisfaction
the accuracy or otherwise thereof and the nature and extent of difficulties, risks
ancl hazarcls as aIe likely to arise or may be faced by it in the course of
performance of its obligations hereunder. The Utility makes no representation
whatsoever, express, implicit or otheru'ise, regarding the accuracy, adequacy,
conectness, reliability ancl/or completeness of any assessment. assumption,
statement or intormation provided by it and the Supplier confirms that it shall
have no claim whatsoever against the Utility in this regard.

The Supplier acknowledges and hereby accepts the risk of inadequacy, mistake
or error in or relating to any of the matters set forth in Clause 8. l. I above and
hereby acknowledges and agrees that the Utility shall not be liable for the same
in any manner whatsoever to the Supplier, and its Associates or any person
claiming through or under any of them.

The Parties agree that any mistake or eror in or relating to any of the matters
set forth in Clause 8.1.1 above shall not vitiate this Agreement, or render it
voidable.

In the event that either Pafiy becomes aware of any mistake or elror relating to
any of the matters set forth in Clause 8.1.I above, that Party shall immediately
notify the other Party, specifying the mistake orenor; provided, however, that
a failure on part of the Utitity to give any notice pursuant to this Clause 8.1.4
shall not prejudice the disclaimer of the Utility contained in Clause 8.1.1 and
shall not in any manner shift to the Utility any risks assumed by the Supplier
pursuant to this Agreement.

Except as otherwise provided in this Agreement, all risks relating to the Project
shalt be bome by the Supplier and the Utility shall not be liable in any manner
for such risks or the consequences thereof.

25
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ARTICLE 9

PERFORMANCE SECURITY

9.1. Performance Security

9.l.l. The Supplier shall, for the performancc- of its obligations hereunder, provide to
the Utility no later than 30 (thirty) days from the date of this Agreement, an
irrevocable and unconditional gunrantee from a Bank (as per the list annexed
herewith at for a sum equivalent to Rs. '<**'t"F crore (Rupees *****
crore)ls in the form set forth in Schedule-B (the "Performance Security") for a
period of 6 (six) months.

9.1.2. Until such time the Perfonnance Security is provided by the Supplier pursuant
hereto and the same comes into effect. the Bid Security shall remain in force
and effect, and upon such provision of the Performance Security pursuant
hereto, the Utility shall release the Bid Security to the Supplier.

9.1.3. Notwithstanding anything to the contrary contained in this Agreement, in the
event Perforrnarlce Security is not provided by the Supplier within a period of
30 (thirty) days fiom the date of this Agreement, the Utility may encash the Bid
Security and appropriate the proceeds thereof as Damages, and thereupon all
rights, privileges, claims and entitlements of the Supplier under or arising out
of this Agreement shall be deemed to have been waived by, and to have ceased
with the concurrence of the Supplier, and this Agreement, shall be deemed to
have been temrinated with the consent of the Supplier.

9.2. Appropriation of Performance Security

Upon occurrence of a Supplier Detault or failure to meet any Condition
Precedent, the Utility shatl, without prejudice to its other rights and remedies
hereunder or in law, be entitled to encash and appropriate from the Performance
Security the amounts due to it for and in respect of such Supplier Default or for
failure to meet any Condition Precedent. Upon such encashment and
appropriation fronr the Performance Security, the Supplier shall, within l5
(fifteen) days thereof, replenish, in case of partial appropriation, to the original
level of the Performance Security, and in case of appropriation of the entire
Pertbrmance Security provide a fresh Performance Security, as the case may be,
failing which the Utiliry shall be entitled to terminate this Agreement in
accordance with Article 19. Upon such replenishrnent or furnishing of a fresh
Perfonnance Security, as the case may be, the Supplier shall be entitled to an
additional Cure Period of 60 (sixty) days tbr remedying the Supplier Default or to
meet any Condition Precedent, and in the event of the Supplier not curing its
default or meeting such Condition Precedent within such Cure Period, the Utility
shall be entitled to encash and appropriatc the Performance Securiry as Damages,
and to terminate this Agreement in accordance with Article 19.

t5 To be ,rrlrtulttlort @ Rs. t0,00,U)0 (Rs. ten lail) Per MW ol Contracted Culncirt'.

28
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9.3. Releasc of Perfurmance Security

The Pertirrnranc:e Security shall rcnrain in force and elfect until expiry of 6 (six)
nronths al'ter the Appointed Date, and shall be released upon the Deemed
Perlbnnance Security taking eft'ect in accordance with the provisions of Clause
9.4.

9.4. Deemed Performance Security

The Parties expressly agree thal upon release of Perfbrmance Security in
accordance with the provisions oI Clause 9.3, a suhstitute Performance Security
for a like amount shall be deemed to be created under this clause 9.4, as if it is a
Pertorntance Security under clause 9 I fbr and in respect of the entire Contract
Period (the "Deemed Performance Security"). The Deenred Perfbrmance
Security shall be unconditional and in'evocable, and shall constitute the tirst and
exclusive charge on all amounts due and payable by the Utility to the Supplier,
and the Utility shall be entitled to enforce the Deemed Performance Security by
rnaking a cleduction from the amounts due and payable by it to the Supplier in
accordance with the provisions of Clause 9.-5.

9.5. Appropriation of Deemed Performance Security

Upon occurrence of a Supplier Default, the Utility shall, without prejudice to its
other rights and remedies hereunder or in law, be entitled to appropriate the
relevant anrounts from the Deemed Performance Security as Damages for such
Supplier Default. For the avoidance of doubt, the Parties expressly agree that
upon the Deenred Performance Security being appropriated, in whole or in part, it
shall be dcerned to be replenishecl to the extent of such appropriation.

9.6. Refercnccs to Performance Security

References to Perfbrmance Security occurring in this Agreement for and in
respect of any period prior to the delivery of the Pertbmrance Security by the
Supplier to the Utility, or in respect of any period subsequent to the expiry or
release thereot-, as the case may he, shall be construed solely for the purposes of
calculating the amount of Damages payable by the Supplier, and the amount so
determined shall be appropriated from the Bid Security or Deemed Perfonnance
Security, us the ca-se may be.

29
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AR.TICLE IO

ALLOCATION OF CAPACITY

10.1. Contracted Capacity
Pursuant to the provisions of this Agreentent, Supplier shall dedicate a generating
capacity of 'F*{<**MW to -the Utility as the capacity contracted hereunder (the
"Contracted Capacity")16 and the Contracted Capacity shall at all times be
operated and utilised in accordance with the provisions of this Agreement.

10.2. Dispatch of unutilised Contracted Capacity

10.2.1. In the event that the Utility does not require the supply of the whole or part of
the Contracted Capacity for a continuous period of 24 (twenty four) hours or
more, it may, by a notice of at least 72 (seventy two) hours prior to such period,
specify the reduction in dispatch of the Contracted Capacity and for such
reduction in supply, it shall be entitled to a rebate equal to 257o (twenty five
percent) of the Fixed Charge payable for Availability thereof and the waived
Fixed Charge under Clause 110.2.2. Provided. however, that any reduction in
supply under Clause 10.2.1 shall be uniform for a block of at least 24 (twenty
four) hours and shall not vary between Peak Hours and Off-Peak Hours.

10.2.2. In the event that any part of the Contracted Capacity, which is not utilised by
the Utility or its nominees, and is, therefore, utilised for production of
electriciry and sale thereof to any Buyer, the Fixed Charge due and payable for
and in respect of such Contracted Capacity shall deemed to be waived and
accordingly, no Fixed Charge shall be due or payable by the Utility in respect
thereof; provided that Utility may, in its sole discretion, agree to pay to the
Supplier such proportion of the waived Fixed Charge, and in such manner, as it
may determine from time to time. For the avoidance of doubt, the Parties agree
thar supply of electricity to a nominee of the Utility shall be subject to
provisions of adequate payment security either by the nominee or by the Utility.

10.3. SubstituteSupply
ln the event the Availability of the Power Station is reduced on account of
scheduled maintenance, unscheduled maintenance, shortage of Fuel or Force
Majeure, the Supplier may, with prior consent of the Utility. which consent the
Utility may deny in its sole discretion or convey acceptance with such conditions
as it may deem fit, supply electricity from any alternative source, and such supply
shall, for payrnent of Fixed Charge and Variable Charge, be deemed to be supply
under and in accordance with the provisions of this Agreement. For the avoidance
of doubt, the Parties agree that in the event the Utility rejects any supply of
electricity off'ered hereunder from an altemative source, the Supplier shall be
deemed to be in compliance with this Agreement for the purpose of determination
of Availability and payment of Fixed Charge. For avoidance of doubt, it is to
clarify that, the Utility may deny in its sole discretion to accept supply from such
altemative source which is ineligible in accordance with Clause 2.6.2 of RFQ and
therefore the same shall not be considered as compliance for the purpose of
cletermination ol availability and payment of Fixed Charge'

10.4.
r0.5.

Omitted
Omittetl
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Pafl IV

Financial Covenants
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ARTICLE II

TARIFF

I l.l.
t l.l.l

Tariff

The Urility shall pay to the Supplier taritT compr-ising the sum of Fixed Charge
and Variable Charge payable by the Utility to the Supplier fbr Availability and
for supply of electricity, as the case may be, in accordance with the provisions
of this Agreement (the "Tariff').

11.1.2. As a part of the Tarifl the Utility shall pay to the Supplier an amount,
determined in accordance with the provisions of this Article [l, as the Fixed
Chiuge fbr Availability ol the Power Station to the extent of Normative
Availability thereof (the "Fixed Charge").

11.2. Base Fixed Charge

The Parties agree that the fixed charge payable for Availability shall, in
accordance with the offer ol' the Supplier, be Rs. ..... (Rupees )' per kWh (the
"Base Fixed Charge"), which shall remain constant for the entire contract period.

11.3. Omitted

11.4. Computation of Fixed Charge

I1.4.1. Omitted

11.4.2. The obligations of the Utility to pay Fixed Charges in any Accounting Year
shalt in no case exceed an amount equal to the Fixed Charge due and payable
for ancl in respect of the Normative Ar,ailability of 857o (eighty five per cent)
computed with reference to the Contracted Capacity (the "Capacity Charge").
Provided, however, that in the event o[ Despatch of the Power Station beyond
such 857o (eighty five per cent), Incentive shall be payable in accordance with
the provisions of Clause I 1.6.1

1t.4.3. Pursuanr to the provisions of Clause I 1.4.4, the Supplier shall not, be entitled to
receive payment of Fixed Charge for Availability exceeding 857o (eighty five
per cent) thereof, and in the event it supplies electricity to the Utility in excess
of such 85% (eighty five per cent), such excess supply shall be eligible only for
payn"rent of Variable Charge excluding cost of transmission charge, save and
except the payment of Incentive due under the provisions of Clause | 1.4.2.

$T'lri, urn,,,,,,, shlll be the anrount specilied in thc Bid, whjch shall not less thtn Re. I (Rupee onc) Per kWh in any case or such

mininrunr nmount ts may be spccificd in the RF?'
32
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11.4.4. In the evenl that any shortfall in supply of electricity to the Utility occurs on
account of dcficiency in transmission between the Point of Crid Connection
and Delivery Point, Availability shall be deerned to be reduced in accordance
with the prcvisions of Clause 11.5.2 and the Non-Availabitity arising as a
conseclucnce thereof shall, tirr the purposes of payment of Fixed Charge, be
deenrecl to be Availability to the extent ol 507o (fifiy per cent) of the Non-
Avaitability hereunder. Providcd, however, that the Supplier nray, in its sole
discretion, Despatch the Power Station to the extent of full or part Non-
Availability hereunder for supply to other Buyers, and to the extent of full or
part Non- Availability hereunder fbr supply to other Buyers, and to the extent
of such Despatch, the Utility shall not be liable to paymenl ot'any Fixed Charge
duc and payable in accortlance with the provisions of this Clause I 1.4.4. For
the avoidance of doubt, the Parties expressly agree that if such deficiency in
transmissiorr is caused by an action or omission attributable to the Supplier, it
shall not be reckoned tbr the purposes of computing Availahility hereunder.
The Parties further agree that any and all revenues received from Buyers shall
be applied filst towards reduction of Fixed Charge payable by the Utility
hereunder and only the balance remaining shall be appropriated by the Supplier.

I I .4.5. In the event that any shorttall in supply of electricity to the Utility occurs on
account of shortage of Fucl, Availability shall be deemed to be reduced in
accordance with the provisions of Clause I L5.3..

t 1.5. Declaration of Availability

I 1.5.1 . LJnless otherwise notified by the [Supplier iJ' Supplier is NOT a Trading
Licensee, or Developer through the Supplier i!'Sutrtplier is a Trttding Licenseel,
the declared Availability shall, be deenred to be t007o (one hundred per cent)
thereof at all times.

11.5.2. In the event that any shortfall in supply of electricity to the Lltility occurs on
accounl of any deficiency in transmission between the Point of Grid
Connection and Delivery Point, the Availability shall be deented to be reduced
to the extent of reduction in transmission of electricity, and the reduction
refered to hereinabove shall be deemed as Non-Availability on account of
deficiency in transnrission. For the avoidance of doubt and by way of
illustratiou, the Parties agree that if such deficiency in transmission is equal
to Zoo/t, (twenty per cent) of the Contracted Capacity, the Availability shall be
deemed to be 80% (eighty per cent) and the Non-Availability hereunder shall
be notilied by the [Supplier if Supplier is NOT a Truding Licensee, or
Developer through the Supplier if Supplier i.s a Tracling Litensee) to the Utility
forthwith.

11.5.3. ln the event that any shortfall in supply of electricity to the Utility occurs on
ac:coun[ of shorurge of Fuel, the Availability shall be deemed to be reduced to
tlte extt-'t.tt of reduction in generation of electricity. and such reduction shall be
deemed as Non-Availability r)n accoun( of shortage of Fuel. For the avoidance
of doubt and by way of illustration, the Parties agree that if the deficiency irr
generation is eclual to 207a (twenty per cent) of the Contracted Capacity, the
Availability shall be deemed to be 80o/a (eighty per cent) and the Non-
Availability hereunder shall be notified by the [Supplier iJ. Supplier is NOT a
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Trading Lit:ensee, or Developer throu-eh the Supplier if Supplier is a Trading
Lice n se elto the Uti lity firrthwi th.

11.5.4. The Supplier shall notify. no later than l5 (fifteen) days prior to the
commencement of a month, [its r/ Supplier is NOT a Trading Licensee, or
Developer"s if Supplier is u Trading Licensee) maintenance schedule for that
month and any reduction in Availability arising as a result thereof. The
Supplier shall, as soon as may be, notify any modifications of [its if Supplier is
NOT tt Trading Licensee, or Developef's if supplier is a Tradirug Licenseel
maintenance schedule and shall confirm, with or without modifications, the
reducrion in Availabiliry no later than 48 (forty eight) hours prior to its
occurrence.

I 1.5.5 In the event that the Availability at any time is determined to be lower than
1007o (one hundred per cent) of the Contracted Capacity or the reduced
Availability notified hereunder, an event of mis-declaration of Availability (the
"Mis- declaration") shall be deemed to have occurred. [n such an event, the
Availability tor the relevant month shall, for the purposes of payment of Fixed
Charge, be deemed to be reduced by the same proportion that Availability bears
to Mis-declaration, as if the Mis-declaration had occurred for a period of one
month. For the avoidance of doubt, the Parties agree that deductions on account
of Mis-declaration shall be made fronr the subsequent payments due to the
Supplier under this Agreement.

I1.5.6. Norwithstanding the provisions of Clause I1.5.5, any reduction in Availability
arising out of de-cornmissioning due to Emergency or a Force Majeure Event
shall not be deerned to be Mis-declaration if the Supplier shall have notified the
Utility in accordance with the provisions of Clauses 17.5.

11.6. [ncentive and Damages

I 1.6.1

t.6.2

In the event that the Availability in any month exceeds the Normative
Availability, the Supplier shall, in lieu of a Fixed Charge, be entitled to an
Incentive which shall be calculated and paid at the rate of 507o (fifty per cent) of
the Fixed Charge for Availability in excess of Normative Availability. Provided,
however, that any Incentive hereunder shall be due and payable only to the extent
of Despatch of the Power Station. For the avoidance of doubt and by way of
illustrarion, in the event the Availability in any month shall exceed the Normative
Availability by 3Vo (three per cent) of the Contracted Capaciry but the Despatch
during that month shall exceed l%a (one per cent) of the Contracted Capacity, the
Incentive payable hereunder shall be restricted to such l%o (one per cent) only.

In rhe event that Availability in any month is less than the Normative Availability,
the Fixed Charge for such month shall be reduced to the extent of shortfall in
Normative Availability and in addition. any reduction below the Normative
Availability shall be multiplied by a factor of 0.25 (zero point two five) to
determine the Damages payable for such reduction in Availability. For the
avoidance of doubt, the Parties agree that the Damages to be deducted for any
reduction in Normative Availability shall be 256/o (twenty five per cent) of the
Fixed Charge which is reduced on account of shortfall in Availability below
Nonnative availability.
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I 1.6.-3. The Partics expressly agree that within 30 (thirty) days of the close of every
Accounting Year (i.e. as per contract period), the cumulative monthly Availability
for such year shall be determined and the [ncentive or Damages, as the case may
be, shall he computed with reference to the Normative Availability fbr that year.
The amounl so arived at shall be adjusted against the Incentives or Damages
determined for the respective nronths of the year and the balance remaining shall
be adjusted in the following Monthly Invoice.

11.7. Variable Charge

The Utility shall pay to the Supplier. as pafi of Tariff', a Variable Charge to be
determined in accordance with the provisions of Article 12.

Taxes and duties11.8.

lr.8.t The Parties e xpressly agree that the Tariff shall be inclusive of all taxes and duties,.
It is further agreed that the Supplier shall pay all raxes and duties, including the
taxes and duties specified in Clauses I 1.8.2, in accordance with Applicable Laws.

ll.8.2.The Tariff and lncentives payable by the Utility under this Article l1 shall be
inclusive o[ Service Tax, Electricity Duty, Value Added Tax or General Sales Tax,
Custom Duty on Fuel or any replacement thereol if applicable, and any Service
Tax, Electricity Duty. Value Added Tax or General Sales Tax and Custom Duty on
fuel thereon shall be paid by the Supplier.

I1.8.3. Any payrnent to be nrade by the Utility shall be .subject to any tax deduction at
source. tax collection at source, if required to be made hy the Utility as per
Applicable Laws.

I1.9.

I 1.9.1

t1.9.2

Billing and Payment

Cotnlnencing fionr the month following the month in which the Appointed Date
occurs. the Supplier shall, upon the issuance of Regional Energy Account (REA)/
State Energy Account (SEA) certifying the availability as well as energy scheduled
for such arnd each succeeding rnonth (or, if such day is not a Business Day, the
irnmediately following Business Day), submit to the Utility, an invoice in the
agreed fbrm (the "Monthly Invoice") signed by the authorised signatory of the
Supplier setting out the computation of the Fixed Charge and Variable Chnrge to be
paid hy the Utility to the Supplier in respect of the immediately preceding month in
accordance with the provisions of this Agreement.

The Supplier shall, with each Monthly Invoice submit, (a) a certitlctrte that the
amounts clairned in the invoice alre correct and in accordance with the provisions of
the Agreement; (b) proof of Availability for the period billed, comprising evidence
of cornrnunications regarding the extent of Non-Availability from time to time; (c)
otficial docurtrents in support of the variation in WPI as specifietl in Clause I1.3;
(d) detailed calculations of the Fixed Charge tbr Availability in accordance with
this Arricle I l; (e) detailed calculations of the Variable Charge, in respecr of the
electricity dispatched. compured in accordance with Arlicle 12; (l) detailed
calculations of the Incentives and/or Damages in accordance with the provisions of
Clause I 1.6; (g) details irt respect of taxes/duties payable/reimbursable in
accttrdance with the provisions of this Agreenrent; (h) details of the Fixed Charge to
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I 1.9.3

l 1.9.4.

be adjusted by the Supplier in respect of sale of power to Buyers: (i) detaits in
respect of Damages or Incentives payable in accordance with the provisions of this
Agreement; () artjustments, if any, on aL'count of revision ol' the transmission
charges ref'erred to in Clause 5.5 &. in accordance with Clause 12.6; (k)
proportionate adjustnrent on account of transmission losses to be determined in
accorciance with Clause 5.6; and (l) the nct amount payable under the Monthly
Invoice.

The Utility shall, within 30 (thirty) days of receipt of a Monthly Invoice, through
email/ courier/ hand delivery in accordance with Clause I 1.9.1 (the "Payment Due
Date"), make payment of the amount clainred directly, through electronic transfer.
to the nominated bank account of the Supplier, save attd except any amounts which
it determines as not payable or disputed (the "Disputed Amounts"). It is to clarify
that, in case Monthly lnvoice is raised through email, it shall be ensured that
original invoice is received by the Utility within 3 working days from date of
invoice raised. ln case of non-receipt of original invoice as per above, the date of
receipt of Invoice shall stand revised to the date of receipt of original invoice by
Utility._

All Damages and any other amounts due and payable by the Supptier in accordance
with the provisions of this Agreement may be deducted from the Tariff due and
payable to the Supplier and in the event the deductions hereunder exceed the Tariff
in that month, the batance remaining shall be deducted from the Tariff due and
payable to the Supplier for the immediately following month.

11.10. Disputed Amounts

I I . 10. l. The Utility shall, within l0 (ten) days of receiving an invoice, notify the Supplier of
the Disputed Amounts, with particulars thereof. Within 7 (seven) days of receiving
such notice, the Supplier shall present any infonnation or evidence as may
reasonably be required for determining that such Disputed Amounts are payable.
The Utility may, if necessary, meet a representative of the Supplier for resolving the
dispute and in the event that the dispute is not resolved amicably, the Dispute
Resolution Proceclure shall apply. For the avoidance of doubt, even if a dispute is
resolved arnicably, any amount paid after the Payment Due Date shall be deemed as

delayed payment for the purposes of paymcnt of interest thereon. For the avoidance
o[ doubt, the Utility shall be entitled to raise a dispute regarding any Disputed
Amounts, whether due or already paid in accordance with this Agreement, at any
time.

I I . 10.2. [f any amount is payable by either Party to the other Perty upon determination of a

dispute regarding any Disputed Amount under the Dispute Resolution Procedure,
such amount shall be deemed to be payable on the date when it first became due
under this Agreement, and interest for the period of delay shall be due and payable
at the ritte specified in Clause 25'4.

11.1l. Discount for earlY PaYment

The Parties expressly agree that in the event the Utility pays the Energy Bills within
7 (seven) days of the date of submission oi the invoice thereof, it shall be entitled to
deduct 27o (two per cerrt) of the amount comprising the Energy Bills by way of
discount for early payment. In case the evc-nt of due date tbr payment including fbr
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early payment being a Bank Holiday / strike / GUVNL Holiday, lhe next working
day shall be considered as due date.
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ARTICLE 12

Variable CHARGB

12.1. Variable Charge

As parr of the Tariff, the Utility shall pay to the Supplier for and in respect of the
Fuel utilised for supply of a kWh of electricity to the Utility, a Variable Charge
determined frorn time to time in accordance with the provisions of this Article 12

and expressed in Rupees per kWh (the "Variable Charge").

12.2. Base Variable Charge

The Parties agree that the variable charge, in accordanT with the offer of the
Supplier for the Base Year, shall be Rs. .... (Rupees .'..)n p". kWh, [comprising
Rs....(Rupees...)zr per kwh as the cost of Fuel/generating cost and'
Rs....(Rupees.....) per kwh as the cost of transmission charges and
Rs.....(Rupees. ) pei kWh as the cost of transmission lossl22 (the "Base Variable
Charge") which shall be revised in accorclance with the provisions of Clause 12.3
to detennine the Variable Charge for the relevant period. For the avoidance of
doubt, the Parties expressly agree that the Variable Charge shall include the
transmission charges and transmission losses as on Bid Due Date upto the
Delivery Point.

12.3. Computation of Variable Charge23

Option k: Lumpsum Tartff t

12.3.1 The Supplier represents and warrants that it shall supply electricity to the Utility
ar rhe Delivery Point fbr a lumpsum Tari[f that shall comprise: (a) a Base Variable
Charge referretl to in Clause 12.2, which shall include the entire generating cost
of electricity, the transmission charges thereof and the transmission losses, and (b)
a Base Fixed Charge which shall be equal to the Base Variable Charge excluding
the transmission charges and transmission losses specified in Clause 12.2. For the
avoidance ol doubt, the Parties agree that the Base Fixed Charge and the Base
Variable Charge shall be revised in accordance with the provisions of Clauses
I 1.3 and [2.3.2 respectivelY.

12.3.2 The Parties agree that the generating cost component of Base Variable Charge
specifiecl in Clause 12.2 shall be increased forevery Accounting Year following
the Base Year so as to reflect 50?o (fitty per cent) of the variation in WPI
occurring between January 3l immediately preceding the Base Year and Jzrnuary
3l immediately preceding the Accounting Year for which such revision is
undertaken. For the avoidance of doubt and by way of illustration, if (a) the Base
Variable Charge specified hereinabove is assumed as 80 paise (eighty paise) and
(b) WPI between the two afrrresaid dates, the latter being I (one) year after the
first such <Iate, increases by 57o (five per cent), the Variable Charge in the
Accounting Year following the first Accounting Year shall be 82 paise (eighty
two paise).1

ll May h" usecl lirr procurement my sources o[enerqy inclutiing rencrvtble source ol'cnergy where decnred feasible. There is no

restriction on use 6[ coal [r6nr any type of snurce tor panicipation by tti,.lde(s). Howevcr. the same shall be in accordance with the

Ternrs of FSA. alltrcarion antl Covt. Policy / prevailing nrrmrs. Any intplication / consequcnce / risk arising out ol non-availability /
shqrtage / non-conptiunce ol' llel rllocation conditions el.c. shall be on thL' account of Bidder /Supplier only
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12.4. Shortage of Fuel

ln the event the Supplier anticipates a shortfall in the procluction of electricity for
supply to the Utility frr:m Contracted Capacity on account of a shortfall in Fuel
for reasons beyond the control of the Supplier, the Supplier shall, as soon as
practicable but in any event no later than 7 (seven) days tiom the date when it
anticipated the shortage of Fuel. notify the Utility of the nature, extent and period
of shortage of Fuel and the reasons thereof. For the avoidance of doubt, the
Parties expressly agree that no Tariff shall be payable to the Supplier for any
shortlall in Avaitability occurring on account of shortage of Fuel.

12.5. Omitted

12.6. Cost of Transmission Charge

As per the Agreement, the Cost of Transmission Charge is a part of Base Variable
clharge and is payable to Supplier / Bidder by Utility as per acrual despatch of
electricity. Cost of Transrnission Charge shall be payable upto Normative
Availability level i.e. 85o/o in line with Clause I 1.4.3 of this Agreement even in the
cases when actual energy scheduled in a month is more than nomrative availability
(85Va).

In the case where the availability declared by the Supplier is less than the Normative
Availability during a month, then Supptier shall be obliged ro bear rhe cosr of
transmission charge for shortfall i.e. difference between Normative Availability &
Actual Availability. Whereas, in the case when Utility schedules power less than the
availability actually declared by the Supplier during rhe month, Utility shatl be
obliged to bear the cost of transmission charge to the extent of difference between
lower of Actual or Normative Availability less Energy Scheduled by Utility.
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ARTICLE I3

PAYNTENT SECURITY

13.1. Omitted

l3.l.l. Omitted

13.2. Letter of Credit
13.2.1. The Utility shall, no later than 30 (thirty) days prior to the likely date of the

Appointecl Date, provide to the Supplier, an unconditional, revolving and
irrevocable letter of credit (the "Letter of Credit"), which may be drawn upon
by the Supplier for recovery of payment due against the Monthly Invoice in
accordance with the provisions of this Agreement. The Letter of Credit shall be
substantially in the lbrm specified in Schedule-E and shall come into eft'ect on
the Appointed Date,and shall be modified once every yea-r to reflect the
revision in Average Monthly Payment tor previous year in accordance with the
provisions of this Agreement-

13.2.2.A11costs and expenses relating to opening and maintenance of the Letter of
Credit shall be borne by the Utility.

13.2.3.In the event of Utility"s failure to pay the Monthly Invoice before the 27th
(twenty seventh) day of the month in which the relevant Payment Due Date
occurs, the Supplier may, in its discretion, invoke the Letter of Credit for
recovery of the amount due, whereupon the Bank shall, without any reference
to the Utility, pay the amount due upon the Supplier presenting the following
documents, namelY:

a a copy of the Monthly Invoice which has remained unpaid; and

b a certificate from the Supplier to the effect that the Monthly Invoice is in
accordance with this Agreement and that the amount due and payable has
remained unpaid.

13.7.4.1n the event that the amount covered by the Letter of Credit is at any time
insuttlcient tor recovery of payment due against the Monthly Invoice, the
Utility shall, within a period of 7 (seven) days from the date on which such
shortfall occuned, cause the Letter of Credit to be replenished and reinstated to
the exrent specified in Clause 13.2.1. For the avoidance of doubt, the Parties
agree that the Letter of Credit shall not be revised solely on account of revision
in Monthly Payment, except to give effcct to such revision once every year.

13.2.5.The Parties may, by mutual agreement, substitute the Letter of Credit by an
unconditional and irrevocable bank guirrantee or any equivalent instrument as
may be mutually agreed uPon.

13.3. Recovery from sale of Contracted Capacity

13.3.1.[n the event the Supplier is unable to recover its Tariff through the Letter of
Credit, anct if the Tariff or part thereol remains unpaid for a period of I (one)
month trom the Payment Due Date. then notwithstanding anything to the
contrzlry contained in this Agreement, the Supplier shall have the right to sell
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13.3.2

the whole or parl of the Contracted Capacity to any Buyer for recovery of its
clues fron'r the l.Jtility. For the avoidance of doubt. the Parties expressly agree
that the Supplicr shall be entitled to appropriate the revenues from sale
hereunder for rccoverin-q the Tariff due and payable to it lbr sale of such
Contracl.ccl Capacity to the Utility and the surplus remaining, if any, shall be
appropriatecl f'or recovery of its dues fiom the LItility.

The salcr ol'Contracted Capacity pursuant to Clause 13.3.1 shall not extinguish
any liability ol'the Utility or any claim that the Supplier nray have a_eainst ttre
Lltility. save and except to the extent of amounts recovered under the provisions
of ClaLrse I-3.3. I .

l3.3.3.Supply of electricity to the Utility in accordance with the provisions of this
Agreenrerrl shall be restored no later than 7 (seven) days from the day on which
the Utility pays, or is deemed to have paid, the arrears due to the Supplier in
accordance with the provisious of this Agreenrent renews the Letter of Credit.

13.4. Payment security for Termination

The Partics agree and acknowledge that upon Terrnination and on failure of the
Utility to nrake the Termination Payrnent within 30 (thirty) diiys of demand by the
Supplier, shall be appropriated every month from the Letter of Credit submittecl
by Utility and paid to the Supplier until discharge of the Termination Payment an<l
any interest thereon. For the avoidance of doubt, the Utility expressly agrces and
undertakes that Letter of Credit shall be replenished until its liability fbr an in
resper; t of the Termination Payment is fully discharyed.
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ARTICLE 14

DESPATCH OF CONTRACTED CAPACITY

14.1. Despatch o[ Contracted Capacity

l4.l.l. The Urility shall, in accordance with Applicable Laws, issue instructions to the
Supplier for production of electricity lnd despatch thereof to the Grid during
such period ancl in such volume as it may specify in its instructions (the
"Despatch"). Provided thilt the Utility shall not Despatch in excess of the
Contracted Capacity, unless mutualll, agreed between the Parties. For the
avoidance of doubt, the Parties agree that the Utility may, in its discretion,
direct the Supplier to Despatch on its behall all or part of the Contracted
Capacity, in tavour of the third parties designated by it from time to time on the
express understanding that the payment thereof shall be made by the Utility to
the Supplier as if the electricity has been Despatched in favour of the Utility.

14.1.2. Pursuant to the provisions of Clause 14. l. l, the [Supplier shall if the Supplier is
NOT a Trading Licensee, or Supplier shall cause the Developer tol plan the
production and Despatch of electricity and convey its availability for
icheduling thereof by the SLDC or RLDC, as the case may be, and shall supply
electricity in accordance with the provisions of the Grid Code and the Act.

14.1.3. In the event the Supplier schedules any electriciry, produced from Contracted
Capacity, for sale to Buyers in breach ol this Agreement, the Supplier shall pay
Damages equal to the higher of : (a) twice the Fixed Charge; and (b) the entire
sale revenue accrued from Buyers. For the avoidance of doubt, no Fixed
Charge or any amount in lieu thereof shatl be due or payable to the Supplier
for and in respect of any electricity solcl hereunder.

14.2. Settlement of Deviation Settlement Mechanism (DSM) charges

l4.2.l.Atl payrnents clue to or from the Supplier on account of any unscheduled
interchange in terms of the UI / DSM Regulations (the "Unscheduled
Interchange" or "UI'/ "Dcviation Settlement Mechanism" or "DSM") shall be

solely to the account of and borne by the Supplier'.

14.2.2. Omitted

14.2.3. Omitted.

14.3. Overriding powers of the Utility

14.3.1. Upon occurrence of a Supplier"s Delault, the Utility may, in its discretion,
direct the Supplier to stop any or all its sale of electricity to Buyers from and in
respect of Contracted Capacity, and to sell all such electricity to the Utility in
accordance with the provisions of this Agreement. Upon receipt of any
directions hereunder fronr the Utility, the Supplier shall comply forthwith and
issue tlespatch and schecluling instruction to the RLDC and SLDC in
contbrmity with the directions of the Utility.
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14.3.2.In the event the Suppher does not comply with the directions of the Utility
issued in pursuance of Clause 14.3.1, the Utility may issue directions to the
RLDC and SLDC to unclerttke despatch and scheduling in accordance with
such instructions as the Utility may issue hereunder from time to time.

14.3.3. The Supplier shall, prior to the Appointed Date, fumish a certified true copy of
this A,qreement to the RLDC and SLDC and obtain a receipt thereof. By
furnishing a copy of this Agreenrent to the RLDC and SI-DC, the Supplier shall
be deemed to have agreed and undertaken to abide by the provisions of this
Clause 14.3 and ttl have given irrevocable instructions to the RLDC and SLDC
to carry out all the directions given by the Utility hereunder. For the avoidance
of doubt, the Parties expressly agree that the provisions of this Clause 14.3
shall remain in force and effect until the Tennination Payment. if any, has been
made by the Supplier to thc' Utility.

14.3.4 The exercise of any overriding powers by the Utility under this Clause 14.3
shall not in any manner alfect or diminish the liability and obtigation of the
Utility to tnake payments to the Supplier for the electricity supplied or the
Availability of Contracted Capacity and the Utility shall. for this purpose,
ensure and procure compliance nf the provisions of Article 13. Notwithstanding
anything to the contrary contained in this Clause 14.3, the Utility shall not be
entitled to issue any directions hereunder nor shall the RLDC and SLDC
comply with such directions to the extent and for the period during which
Utility is in material breach of the provisions of Article l-1 or of its payment
obligations to the Supplier under this Agreement, and in such an event the
provisions of Clause 13.3 shall apply.

14.4. Ranrp up of Despatch

In the event the Utility Despatches less than Zo/o (two per cent) of Contracted
Capacity at any time and requires ramping up of generation thereafter, it shall
allow a period of 4 (four) hours to the Supplier for reaching Avaitability equal to
the Contrarcted Capacity. For the avoidance of doubt, the Parties agree that in the
event the Supplier tails to reach such Availability within 4 (tbur) hours, the
shortfall thereof shall be deemed to be Mis-declalation under the provisions of
Clause I1.5.-5. The Pnrties further agree that the liability of the Utility hereunder
shall at all times be reckoned with reference to the Conrracted Capacity.
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ARTICLE ] 5

INSURANCE

15.1. Insurance during Contract Period

The [Supplier in cerse Supplier is NOT a Trading Licensee or Supplier shall
ensure that Developer shall effect and maintain at its own cost, such insurances
for such maximum sums as miry be necessary or prudent in accordance with Good
Inclustry Practice. The Supplier shall also effect and maintain such insurances as

may be necessary for mitigating the risks that may devolve on the Utility as a
consequence of any act or omission of the Supplier [and/or the Developer if
Supplier is a Trading Licenseel during the Contract Period.

15.2. Insurance Cover

Without prejudice to the provisions contained in Clause 15.1, the Supplier shall,
during the Operations Period. procure antl maintain [and cause the Developer to
procure ancl maintain, as the case may be, if Supplier is a Trading Licensee]
Insurance Cover including but not limited to the followittg:

a. Loss, damage or destructiol of the Project Assets at replacement value;

b. comprehensive third party liability insurance including injury to or death of
personnel of the Utility or others causetl by the Project;

c. the Supplier"s general liability arising out of the Procurement Contract;

d. liability to third parties for goods or propefly damage;

e. workmen"s compensation insurance; and

f. any other insurance that may be net:essafy to protect the Supplier and its
employees, including all Force Majeure Events that are insurable at
commercially reasonable premiums and not otherwise covered in items (a) to
(e) above.

15.3. Evidence of Insurance Cover

All insurances obtained by the Supplier [and by the Developer if Supplier is a
Trading Licenseel in accordance with this Article 15 shall be maintained with
insurers on terms consistent with Good Industry Practice. Within 15 (fifteen) days
of obtaining any insurance cover, the Supplier shall furnish to the Utility,
notarised true copies of the certificate(s) of insurance, copies of insurance policies
and premia payment receipts in respect ot'such insurance, and no such insurance
shall be cancelled, modified, or allowed to expire or lapse until the expiration of
at least 45 (fbrty five) days after notice of such proposed cancellation,
modification or non-renewal has been delivered by the Supplier to the Utility .
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15.4. Rernedy l'or failure to insure

If the Supplier [and/or the Developer if'supplier is a Trading Licenseel shall fail
to effect and keep in fbrce all insurances for which it is responsible pursuant
hercrro, the Utility shall have the option to either keep in forc,e any such
insurances. and pay such premia zrnd recover the costs thereoI frorn the Supptier,
or in thc event of computation of a Terrnination Payment, treat an amount equal to
the Insurance Cover as deemed to have been received by the Supplier fand/or the
Developer if Supplier is a Trading Licenseel.

15.5. Waiver ol'subrogation

All insurance policies in respect of the insurance obtained by the Supptier [and/or
by thc Dcveloper if Supplier is a Trading Licenseel pursuant to this Article l5
shall include a waiver of any and all rights of subrogation or recovery of the
insurers thereunder against, inler alia. the Utility, and its assigns, successors,
undertakings and their subsidiaries, affiliates, employees, insurers and
underwriters, and of any ri-qht of the insurers to any set-off or counterclaim or any
other deduction. whether by attachnrent or otherwise, in respect of any liability of
any such person insured under any such policy or in any way connected with any
loss, liability or obligation covered by such policies of insurance.

15.6. Supplier's rvaiver

The Supplier hereby further releases. assigns and waives any and all righrs of
subrogation or recovery against, inter al.ia, the Utility and its assigns,
undertakings and their subsidiaries. affrliates, enrployees, successors, insurers and
underwriters, which the Supplier may otherwise have or acquire in or from or in
any way comected with any loss, liability or obligation covered by policies of
insurance ttraintained or required to be maintained by the Supplier pursuant to this
Agreement (other than third party liability insurance policies) or because of
deductible clauses in or inadequacy of limits of any such policies of insurance.

15.7. Application of insurance proceeds

The proceeds ftom all insurance claims, except life and injury, shall be paid to the
Supplier [and/or Developer in case Supplier is a Trading Licensee] and it shall,
notwithstandin-e anything to the contrary contained in Clause 19.3, apply such
proceeds tbr any necessary repair, reconstruction, reinstatement, replacement,
improvenrent or development of the Power Station.
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ARTICLE I6
ACCOUNTS ANI) AUDIT

16.1. Audited accounts

l6.l.l.The Supplier shall maintain books of accounts recording all its receipts
(including Tarifi revenues from sale ol'power to the Utility, other Distribution
Licensees and Buyers, anct all incontes derived/collected by it from or on
account of the Power Station and/or sale of electricity from the Power Station),
inconre, expenditure, payments, assets and liabilities, in accordance with this
Agreement. Good Industry Practice, Applicabte Laws and Applicable Permits.
The Supplier shall provide 2 (two) copies of its Balance Sheet, Cash Flow
Statement and Profit and Loss Account, along with a repoft thereon by its
Statutory Auclitors, within 90 (ninety) days ol the close of the Accounting Year
to which they pertain and such audited accounts, save and except where
expressly providecl to the contrary, shall form the basis of payments by either
Party under this Agreement. The Utility shall have the right to inspect the
records of the Supplier during office hours and require copies of relevant
extracts of books of accounts, duly certified by the Statutory Auditors, to be
provicled to the Utitity tbr verification of basis o[ payments, and in the event of
iny discrepancy or error being found. the same shall be rectified and such
rectified accounr shall fonr the basis of payments by either Party under this
Agreenrent.

l6.l.2.The Supplier shall, within 30 (thirty) days of the close of each quarter of an
Accounting Year, furnish to the Utility its unaudited financial results in respect
of the preceding quarter, in the manner and form prescribed by the Securities
and Exchange Board of India for publication of quarterly results by the
companies listed on a stock exchange.

l6.l.3.On or before the thirty-first day of May each Year, the Supptier shall provide to
the Utility, for the preceding Accounting Year, a statement duly audited by its
Statutory Auditors giving summarisecl information on (a) receipts on account of
TarifT, (b) revenues from slle of electricity to other Distribution Licensees and
Buyers. and (c) such other intbrmation as the Utility may reasonably require.

16.2. Appointment of auditors

l6.2.l.The Supplier shall appoint, and have during the subsistence of this Agreement
as its Statutory Auditors. a firm chosen by it and acceptable to the Utiliry. All
fees and expenses of the Statutory Auditors shall be bome by the Supplier.

16.Z.Z.The Supplier may rerminate the appointment of its Statutory Auditors after a
notice of 4-5 (forty five) days to the Utility, subject to the replacement Starutory
Auditors being appointed in the manner specified in Clause 16.2.1.

l6.2.3.Notwithstan<iing anything to the contrary contained in this Agreernent, the
Utility shall have the right, but not the obligation, to appoint at its cost from
time to time and at anytime, another finn (the "Additional Auditors") of
Chartered Accountants to rrudit and i'crify all those matters, expenses, costs'
realisations aud things which the Statut()ry Auditors are required to do, undertake or
certify pursuzrnt to this Agreemenl'-
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16.3. Certification of claims by Statutory Auditors

Any clainr or document provided by the Supplier to the Utility in connection with
or relating to receipts, income, payments, costs, expenses, accounts or audit, and
any matter incidental thereto shall be valid and effective only if certified by its
Statutory Auditors. For the avoidance of doubt, such certification shall not be
required fbr exchange of information in the normal course of business.

16.4. Setoff

In the event any amounr is due and payable by the utility to the supplier, it may
set-off any sums payable to it by the Supplier and pay the halance remaining. Any
exercise by the utility of its rights under this Clause 16.4 shall be without
prejudice to any other rights or remedies available to it under this Agreement or
otherwise.

16.5. Dispute resolution

In the event of there being any difference between the findings of the Additional
Auditors and the certification provided by the Statutory Auditors, such Auditors
shall meet to resolve the difflerences and if they are unable to resolve the same,
such Dispute shall be resolved by the Utility by recourse to the Dispute
Resolution Procedure.
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Part V

Force Majeure and Termination
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ARTICLE I7
FORCE MAJBURE

17.1. F'orce Majeure

As usecl in this Agreement, [he expression "Force Majeure" or "Force
Majeure Event" shall, mean occumence in lndia of any or all of' Non-Political
Event, lndirect Political Event and Political Event, as defined in Clauses 17.2,
17.3 ancl 17.4 respectively, if it aft'ects the performance by the titiliry(s) or the
[Supplier iJ' Supplier is NOT a Trading Licensee, or and/or the Developer f
Sttpplier is u Tratling Licenseel claiming the benetjt of Force Majeure (the
"Affected Party") of its obligations under this Agreement and which act or
evenl (a) is beyond the reasonable control of the Aff'ected Party, and (b) the
Aff'ected Party could not have prevented or overcome by exercise of due
diligence and fbllowing Good Industry Practice, and (c) has Material Adverse
Eft'ect on the Affected Party.

17.2. Non-PoliticalEvent

A Non-Political Event shall mean one or more of the following acts or events:

act of Cod, epidemic, extremely adverse weather conditions, lightning,
earthquake. landslide, cyclone, flood, volcanic eruption, chemical or
radioactive contamination or ionising radiation. fire or explosion (to the extent
of contamination or radiation or fire or explosion originating from a source
external to the Station Premises)i

b. strikes or boycotts (other than those involving the Supplier, [Developer, r/
Supplier i.s a Traeling Lic'enseef Contractors or their respective
enrployees/representatives, or attributable to any act or onrission of any of
them) inten'upting supplies and services to the Power Station for a continuous
period of 24 (twenty four) hours and an aggregate period exceeding 7 (seven)
days in an Accounting Year, and not being an Indirect Political Event set fbrth
in Clause 17.3:

c any failure or delay of a Contractor but only to the extent caused by another
Non-Political Event and which does not result in any offserting c<;mpensation
being payable to the [Supplier if Supplier is NOT u Trading, Licensee, or
Supplier and/or Developer d Supplie r is u Trading Licenseel by or on behalf of
such Contractor;

d Orlitted

e any judgement or order ol auy court of competent jurisdiction or statutory
authority made against the [Supplier iJ' Supplier is NOT u Truding Licensee, or
Supplier arrd/or Developer if Supplier is ct Trttding, Licensee) in any
proceedings tbr reasons other than (i) failur-e of the ISupplier if Supplier is NOT
tt Trctrlirtli Licensee, or Supplier and/or Developer if Sttpptier is a Trucling
Lic'enseel to conrply with any Applicable Law or Appticable Permir, or (ii) on
accor.u-lt of breach ol any Applicable Law or Applicable Pernrit or of any
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contract, or (iii) enforcement of this Agreement, or (iv) exercise of any of its
rights under this Agreemerrt by the Utility;

the discovery of geological conditions. toxic contamination or archaeological
remains on the Station Premises that crruld not reasonably have been expected
to be discovered through an inspection of the Station Premises; or

g any event or circurnstances of a nature analogous to any of the foregoing

17.3. Indirect Political Event

An Indirect Political Event shalI mean one or more of the following acts or
events:

L an act of war (whether declared or undeclared), invasion, armed conflict or act
of fbreign enemy, blockade, embargo, riot, insurrection, terrorist or military
action, civil commotion or politically ntotivated sabotage;

b. any political or economic upheaval, disturbance, movement, struggle or similar
occurrence which could not have been anticipated or foreseen by a prudent
person and which causes the operation of the Project to be financially unviable
or otherwise not feasible;

c industry-wide or State-wide strikes or industrial action for a continuous period
of 24 (twenty four) hours and exceeding an aggregate period of 7 (seven) days
in an Accounting Year;

d any civil conrmotion, boycott or political agitation which prevents generation
or transmission of electricity by the Supplier for an aggregate period exceeding
7 (seven) days in an Accounting Year;

any failure or delay of a Contractor to the extent caused by any Indirect
Political Event ernd which does not result in any offsetting compensation being
payable to the [Supplier r/ Sttpplier is NOT a Trading Licensee, ar Supplier
and/or Developer if Supplie r is u Trtxling Licensee) by or on behalf of such
Contractori

f any Indirect Political Event that causes a Non-Political Event; or

g any event or circumstances of a nature analogous to any of the foregoing.

17.4. Political Event

A Political Event shall mean one or more of the following acts or events by or
on account o{' any Government Instrurnentality:

a Omitted

compulsory acquisition in national interest or expropriation of any Project
Assets or rights of the Supplier, [Developer if Supplier is a Trading Licenseef
or o[ the Contractors;

unlawful or unauthorised or without jurisdiction revocation of or refusal to
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rencw or grant without valid cause, any clearance, licence, permit,
authorisatir.)lr. no ob.jection certificate. consent, approval or exenrption required
by the Supplicr. [Developer iJ' Suppliar is u 7'rading Licensee) or any of the
Contraclors to pertbrm their respective obligations under this A_qreement and
the Project A-ureenrents: provided that such delay. rnodification. denial, refusal
or revocation did not result fiont the Supplief's, [Developer"s iJ'supplier is ct
Truding Licensce) or any Contractor"s inability or failure to comply with any
condition relating to grant, maintcnance rrr renewal of such clearance, licence,
,tuthorisation. no objection certificate, exemption, consent, appr-oval or permit;

any failure or dclay of a Contrirctor hut only to the extent caused by another
Political Event and which does not result in any offsetting conlpensation being
payablc to the [Supplier if Supltlier i.r NOT u Trading Licensee, r.rr Supplier
and/or Developer it'' Supplier is a Trading Licen.ree) by or on behalf of such
Contractor: rlr

e any eveut or circumstance of a nature analogctus to any of the tbregoing.

17.5. Duty to report Force Majeure Event

17.5.1 Upon occuffenLre of a Force Majeure Event, the Affected Party shall by notice
report such occurrence to the other Party forthwith. Any notice pursuant hereto
shall include full particulzrs of:

(a) the nature and extent of each Force Majeurc Event which is the subject of
any claim for relief under this Article l7 with evidence in support thereof;

(b) the estimated duration and the eft'ect or probable etfect which such Force
Majeure Event is having or will have on the Aft'ected Party"s perfonnance
of its obligations under this Agreement:

(c) the measures which the Aft'ected Party is taking or proposes to take fbr
alleviating the impact of such Fclrce Majeure Event; and

(d) arry other infornration relevant to the Aflectecl Party"s clainr.

17.5.2 The Aft'ected Party shall not be entitled to any relief for or in respect of a Force
Majeure Event unless it shall have notified the clther Partyof the occurence of the
Force Majeure Event as soon as reasonably practicable, and in any event no later
than 7 (seven) days after the Aft'ected Party knew, or ought reasonably to have
known, of its occurrence, and shall have given particulars of the probable material
effect that the Force Majeure Event is likely to have on the performance of its
obligations under this Agreement.

17.5.3 For so long as the Af'tbcted Palty continues to claim to be rnaterially affected by
such Force Majeure Event, it shall provide the other Party with regular (and not
less than weekty) reports containing infbrmation as required byClause 17.5.1, and
such other inforntation as the other Party nt.ry reasonably request the Affected
Party to provide.
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17.6. Effect o[ Force Nlajeure Event on the Procurement Contract

17.7

l7.6.l.Upon the occurence of any Force Majeure Event prior to the Appointed
Date, the period set forth in Clause 4.1 fbr t'ulfilment of Conditions Precedent
shall be extended by a period equal in length to the duration of the Force
Majeure Event.

17.6.2.tf any force Majeure Event occurs at any time atier the Appointed Date,
whereupon the Supplier is unable to transmit electricity to the Crid despite
making best efforts or it is directed by the Utilify, RLDC or SLDC or any
Government Instrumentality to suspend generation or transmission during the
subsistence ot'such Force Majeure Event, the Contract Period shall be extended
by a period equal in length to the period during which the Supplier was
prevented from generating or transmitting electricity on account thereof;
provided that in the event of reduction in generation on account of partial
inability or suspension, as the case may be, which cause the Availabiliry on any
day is to decline below 807o (eighty per cent) of the Normative Availabiliry, the
Utility shall extend the Contract Period in proportion to the loss of Availability
due to Force Majeure. For the avoidance of doubt, loss of 25Vo (twenty five per
cenr) of Availabitity for 4 (four) days shall entitle the Supplier to extension of I

(one) day in the Contract Period.

Allocation o[ costs arising out of Force Majeure

17.7.1 .Upon occurrence of a Ftrrce Majeure Event after the Appointed Date, the
costs incuned and attributable to such event and directly relating to the
Contracted Capacity of the Power Station (the "Force Majeure Costs") shall
be allocated and paid as follows:

(a) upon occurrence of a Non-Political Event and Indirect Potitical Event, the
Parties shall bear their respective Force Majeure Costs and neither Party
shall be required to pay to the other Party any costs thereof; and

(b) upon occurrence of a Political Event, all Force Majeure Costs attributable
to such Potitical Event shall be borne by the Supplier'

For the avoidance of doubt, Force Majeure Costs may include interest payments
on debt, O&M Expenses and all other costs directly attributable to the Force
Majeure Event, but shall not include loss of Tarifl revenues from sale of
electricity tcl other Distribution Licensees and Buyers, or debt repayment
obligations.

17.7.2. Notwithstanding anything contained in this Clause 17.7, if during the
occurrence of a Force Majeure Event, the Contracted Capacity or part thereof is
deeme<l Available in accorclance with the provisions of Clause 5.1.4, the Utility
shall not be liable to make any paynrents towards Force Majeure Costs in
respect thereof to the Supplier under this Clause 17.7.

17.7.3. Save and except as expressly providcd in this Article 17, neither Party shall
be liable to the other Party in respect of any loss, damage, cost, expense,
clairns, demands and proceedin-us relating to or arising out of occulrence or
existence of any Force Majcure Event or exercise of any right pursuant hereto.
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17.8. Termination Notice for Force Majeure Event

If a Forl:e Majcure Event subsists l'or a period of 180 (one hundred and eighty)
days or nurre within a continuous period of 365 (three hundred and sixty five)
days, either Pnrty nray in its tliscretion terminate this Agreement by issuing a
Terrnination Notice to the other Party without being liable in any manner
whatsoever, save as provided in this Article 17, and upon issue of such
Ternrination Notice, this Agreement shall. notwithstanding anything to the
contrary contained herein, stand terminated fbrthwith; prcrvided that before
issuing such Termirution Notice, the Party intending to issue the Termination
Nolice shall inlorm the otherParty of such intention and grant l5 (tifteen) days
time to nrake a reprcsentation, and may after the expiry of such I 5 (fifteen) days
period, whether or not it is in receipt o[ sucl'r representa(ion, in its sole discretion
issue the Terminatit-rn Notice.

t7.9. Excuse from perflormance of ohligations
lf the Affected Party is rendered wholly or parrially unable to perform its
obligations under this Agreement because of a Force Majeure Event, it shall be
excused ftonr performance of such of its obligations to the extent it is unable to
perfonn on account of such Force Majeure Event; provided that:

a the suspension of performance shall be of no greater scope and of no longer
duration than is reasonably required by the Force Majeure Event;

b. the AffLcted Party shall rnake all reasonable efforts to mitigate or limit damage
to the other Party arising out of or as a result of the existence or occurrence of
such Force Majeure Event and to cure the same with due diligence; and

c when the Alfected Party is able to resume performance of its obligations under
tltis Agreeurent, it shall give to the other Party notice to that effect and shall
promptly resurne perfi:rmance of its obligations hereunder.

17.10. Omitted
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ARTICLE I8

COMPENSATION FOR BREACH OF AGREBMENT

18.1. Compensation for default by the Supplier

In the event of the Supplier being in material breach or default of this Agreement,
it shall, upon receipt of the demand supported by necessary pzuticulars thereof,
pay to the Utility by way of conrpensation. all direct costs suffered or incurred by
the Utility as a consequenc,e of such material breach or default; provided that no
compensation shall be payable under this Clause l8.l for any material breach or
default in respect of which Damages are expressly specified and payable under
this Agreement. For the iivoidance ol doubt, the Parties agree that the
compensation payable under this Article l8 shall be in addition to, and not in
substitution for. or derogation of, Termination Payment, if any. The Parties
turther agree that the non-defaulting Party shall make all reasonable efforts to
mitigate or lintit the costs and darnage ansing as a result of breach of Agreement
by the other Parry or for any consequential losses incurred by the Utility.

18.2. Compensation for default by the Utility
ln the evenr of the Utility being in material breach or default of this Agreemenl at
any time after the Appointed Date, it shall. upon receipt of the demand supported
by necessary piuticulars thereof, pay to the Supplier by way of compensation, all
direct costs sut'fered or incurred by the Supplier as a consequence of such material
breach or default; provided that no such compensation shall be payable for any
material breach or default in respect ol- which Damages have been expressly
specified in this Agreement. For the avoidance of doubt, compensation payable
may include interest payments on debt. o&M Expenses and all other costs
directly attributable to such nraterial breach or default but shall not include loss on
account of Taritf, revenues from sale of electricity to other Distribution Licensees
and Buyers, and other revenues, debt repayment otrligations, or any consequential
losses.

18.3. Extension of Contract Period

In the event that a material hreach or detault of this Agreement causes delay in
achieving the Appointed Date or leads to reduction in Availability, as the case
may be, the Utility shall, in addition to payment of compensation under Clause
18.2, extencl the Contract Period, such extension being equal in duration to the
period by which the Appointed Date was delayed or Availability was reduced
on account thereof, as the case may be: and in the event of reduction in
Availability below 80olo (eighty per cent) of the Nonnative Availability, the
Utility shatl, in addition to payment ol' compensation hereunder, extend the
Contract Period in proportioll to the loss of Availability. For the avoidance of
doubt, loss of 25o/o (twenty l'ive per cent) of Availability for 4 (four) days shall
entitle the Supplier to extension of I (one)day in the Contract Period.
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ARTICLE 19

TERMINATION

19.1. Ternrina{ion for Supplier Default

l9.l.l. Subject to Applicable Laws and save as otherwise provided in this Agreement,
irt the event that any of the defaults specified below shal[ have occurred, and
the Supplier fails to cure the default within the Cure Period set forth below, or
where no Cure Period is specified, then within a Cure Period of 90 (ninety)
days, the Supplier shall be deemed to be in default of this Agreement (the
"Supplier Default"), unless the default has occurrecl as a result of any breach
of this Agreement by the Utility or due to Force Majeure. The defaults referred
to herein shall include the following:

a The Pedbrmance Security has heen encashed and appropriated in
accordance with Clause 9.2 and the Supplier fails to replenish or provide
fresh Pertbmrance Security within a Cure Period of I5 (fifteen) days;

b. subsequent to the replenishment or furnishing of fresh Performance Security
in accordance with Clause 9.2, the Supplier fails to meet any Condition
Precedent or cure the Supplier Default, as the case may be, for which whole
or part of the Performance Security was appropriated, within a Cure Period
of 120 (one hundred and twenry) days;

c the Supplier has failed to make any payment to the Utility within the period
specified in this Agreement;

d a breach of: (a) the Fuel Supply Agreement or (b) commitment to arrange
fuel tbr supply of power as per Clause 2.2.1 (d) & Clause 2.12.2 (vi) of RFQ
or (c) compliance of fuel allocation conditions or (d) any other Project
Agreements by the [Supplier if Supplier is NOT a Tratling Licensee, or
Developer if Supplier is a Trading Licensee) has caused a Material Adverse
Ef fect:

e the [Supplier if Suppl.ier is NOT a Trading Licensee, or Supplier or
Developer if Supplier is a Trading Lice nsee) creates any Encumbrance in
breach of this Agreement:

f the Supplier repudiates this Agreement or otherwise talies any action or
evidences or conveys an intention not to be bound by the Agreement ancl
tails to pay Damages in accordance with the provisions of this Agreement;

g. [insert this clause if supplier is a Trading Licensee "the Power Purchase
Agreement between the Supplier and the Developer stands expired,
citncelled or terminated, fbr any reason whatsoever,"]

h the Supplier schedules electricity, produced from Conrracted Capacity, fbr
sale to Buyers in breach of this Agreernent and fails to pay Damages in
accordance with the provisions of Clause 14. 1.3;

i a Change in ownership has occurred in Lrreach of the provisions of clause
5.3;
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the Developcr. as the case nray be if supplier i.r u Trading Licensce) are
transf-errecl to the anralgamated or reconstructed entity and that the
anralgamated tlr reconstructed entity has unconditionally assumed the
obligatiorrs of' the [Supplier if Suppliar is NOT a T-rading Licensee, or
Supplier arrd/or the Developer, as the case may be if supplier is ct Trading
Licertseel under this Agreement and the Project Agreements; and provicled
that:

the amalgamate d or reconstructed entity has the capability and
operatirrg experience necessary for thc perlbrmance of its obligations
under this Agreement and the Project Agreenrents;

the amal-eanttrted or reconstructed entity has lhe flnancial standing to
pertbrm its obligations under this Agreenrent and the project
Agreements and has a credit worthiness at least as good as that of the
[Supplier if' Supplier is NOT a Truding l,it:ensee, nr Supplier and/or
the Developer, as the case may be iJ'suppliar i.s aTracling Licenseef as
at the Appointed Datel

each of the Project Agreenrents remains in f'ul1 lorce and effest; and

such amalgamation or reconstruction is approved by the Commission.

any representation or wa-rranty of the Supplier herein contained which is, as
of the date hereof, found to be materially false, incorrect or misleading or
the Supplier is at any time hereafter fbund to be in breach thereof:

the Supplier submrts to the utility any statement, notice or other document,
in written or electronic lbrrn, which has a material effect on the Utility"s
rights, ohligations or interests and which is false in material parliculars;

the Supplier has failed to fulfll any obligation. tbr which failure Termination
hzrs been specihed in this Agreement;

the supplier issues a Termination Notice in violation of the provisions of
this Agreement;0r

the supplier-comnrits a default in complying with any other provision of this
Agreement if such default causes or may cause a Material Adverse Eft'ect on
the tJtility.

19.1.2. Without prejudice to any other rights or renredies which the Utility may have
under this Agreement. upon occurrence of a Supplier Default, the Utility shall
be entitled to tL'rminate this Agreement by issuing a Termination Notice to the
Supplier; providecl that befbre issuing the Termination Notice, the Urility shall
by a notice infornt the Supplier of its intention to issue such Termination
Notice and grant l5 (fifteen) days to the Supplier to nrake a representation, and
n'ray afier the expiry of such l5 (fitteen) days, whetheror not it is in receipt of
such representation. issue the Termination Notice.
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19.2. Termination for Utility Default

lg.2.l.ln the event that any of thc defaults specified below shall have occurred, and

the Utitity tails ro cure such default within a Cure Period of 120 (one hundred
and twenty) clays or such longer period as has been expressly provided in this
Agreement, the Utility shall be deerned to be in default of this Agreement (the
"Utitity Default") unless the default has occurred as a result of any breach of
this Agreerrrent by the Supplier or due to Force Majeure. The defaults referred
to herein shall include the following:

a The Utility commits ir material default in complying with any of the
provisions of this A-ereement and such default has a Material Adverse
Effect on the SupPlier;

b. the Utility has failed to make any payment to the Supplier, and the
Supplier is unable to recover any unpaid amounts through the Letter of
Credit. within the period specified in this Agreement; or

c. the Utility repudiates this Agreeurent or otherwise takes any action that
amounts to or manifests an irrevocable intention not to be bound by this
Agreement.

1g.2.2. Wirhout prejudice to any other right or remedy which the Supplier may have
under this Agreement, upon occurrence of a Utility Default, the Supplier shatl
be entitled to terminate this Agreernent by issuing a Termination Notice to the
Utility; provided that before issuing thc Termination Notice, the Supplier shall
by a notice intbrm the Utility of its intention to issue the Termination Notice
and gralt 15 (tifteen) days to the Utility to make a representation, and- may
after the expiry of such l5 (fifteen) days, whetheror not it is in receipt of such
representation, issue the Termination Notice.

19.3. Termination PaYment

19.3.1. Upon Termination on accolrnt of a Supplier Default, the Supplier shall pay to
rh; Utility, by way of Termination Payment, an amount equal to the Fixed
Charge that would have been due and payable fbr Normative Availability for a

perio-ct of [70 (seventy) daysl]s as if the Contracted Capacity was Available for
such [70 (seventy) days] from the date of Termination'

lg.3.Z. Upon Terminarion on account of a Utility Default, the Utility shall pay to the
Supplier, by way of Termination Payment, an amount equal [o the Fixetl
Charge that would have been due and payable for Normative Availability for a

period of [35 (thirty five) claysls6 as il the Contracted Capacity was Available
for such [35 (thirty five) days] from the date of Termination'

19.3.3. Termination Payment shall be due and payable within l5 (fifteen) days of a
clemald being made with the necessary pzrrticulars, and in the event of any
delay, the defaulting Party shall pay interest at a rate equal to 37o (three per
cent) above the Bank Ratc on the amouut of Terntination Payment remaining
unpaicl: provided that such delay shalt not exceed 90 (ninety) days. For the
avoidance of doubt, it is expressly agreed that Termination Payment shall
constitute full discharge by the Utility of its payment obligations in respect
thereof hereunder.
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19.3.4.'fhe Supplier expressly agrees that Terminertion Payment under this Article l9
shall constitute a full and l-irral settlement of all clairns of the Supplier on
accoullt of Terntinaticln of this Agreerrrent for any reason whatsoever and that
the Supplier or any shareholder thereof shall not have any further right or clainr
under any law, trcaty, cr.tnvention, contract or otherwise.

19.4. Instructions to RLDC and SLDC

19.1.1.1'he Supplier shall, prior to the Appointed Date, fumish a certified true copy of
this Agreenrent to the RLDCI ancl SLDC and obrain a receipt thereof. By
lurnishing such copy hereunder, the Supplier shall be deemed to have given
irrevocable instructions and authority to rhe RLDC and SLDC to follow the
irtstructions of the Utility in accordance with the provisions o[ this Articte 19.
The Supplier agrees and undertakes that it shalt not in any rllanner challenge or
revoke the provisions of this Article l9 or in any nranner prevent the Utility,
RLDC or SLDC fronr giving etfect thereto.

19.4.2. The Utility agrees and unciertakes to exercise its rights hereunder only to the
extent of the Contrercted Capacily and the Supplier may supply electricity to
Buyers in accordance with the provisions of this Agreement.

19.5. Survival of rights

Notwithstanding anything to the contrary contained in this Agreement, but subject
to the provisions of Clause 19.3.4, any Termination pursuant to the provisions of
this Agrecment shall be without prejudice to the accrued rights of either Party
including its right to claim and recover money damages. insurance proceeds,
security deposits, and other rights and rernedies, which it may have in law or
contract. All rights and obligations of either Party under this Agreement,
including Tenrrination Payments, shall survive the Terrnination to the exten1 such
survival is necessary fbr giving eff'ect to such rights and obligations.
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Part VI

Other Provisions
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ARTICLE 20

ASSIGNMENT AND CHARGES

20.1. Restrictions on assignment and charges

20.1. l. Strh.lect to Clauses 20.2 and 20.3, this Agreement shall not be assigned by the
Supplier to any person, save and except with the prior consent in writing of the
Utility. which consent the Utility shall be entitled ro clecline without assigning
any reason.

20.1.2. Subtect to the provisions of Clause 20.2, the Supplier shall not create nor
permit to subsist any Encumbrance, or otherwise transt'er or dispose of all or
any of its rights and benefits under this Agreement or any Project Agreement to
which rhe Supplier is a party, except with prior consent in writing of the Utility,
which consent the Utility shall be entitled to decline without assigning any
re:rson.

20.2.

20.3.

20.4.

Permitted assignnrent and charges

The restraints set forth in Clause 20.1 shall not apply to:

(a) liens arising by operation of law (or by an agreement evidencing the sarne)
in the ordinary course of business oI the Power Station;

O) mortgages/pledges/hyporhecarion of Project Assets and lheir related
documents of title, arising or created in the ordinary course of business of
the Powcr Slation, and as security only for indebtedness to its Lenders
ancl/or tbr working capital arrangements for the Power Station;

(c) assignment of rights, interest and obligarions of the Supplier ro or in
f:rvour of its as security for financing provided by them; and

(O liens or encumbrances requirtd by any Applicable Law.

Assignment by the Utility

Notwithstandin-e anything to the contrary cnntainecl in this Agreement, the Utility
nray, after giving 60 (sixty) days" notice to the Supplier, assign and/ or rransfer
any of its rights and benefits and/or obligations under this Agreement to an
assignee who is, in the reasonable opinion of the Utility, capable of fulfilling all
of the tJtili(y"s then outstanding obligations under this Agreement and has the
financial standing necessary for this purpose.

Approvals for assignment

Any assignment under this Article 20 shall be subject to the approvals ancl
consents required therefore under Applicable Laws. including approval of the
Conrnrission. Prtrvided, however, that tlie grant of any consent or approval under
Applicable Laws shall not oblige the Utility to granr its approval to such
assignnrent. save and except as provided herein.
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ARTICLE 2I

CHANGE IN I,AW

21.1. Adjustment in costs

Change in Law means the occurrence ol any of the fbllowing events after the last
tlate of the submission of bid resulting into any aclditional recurring / non
recurring expenditure by the supplier or any income to the Supplier.

i) Any change in transmission charges & losses (as detennined by NLDC fronr
time to time) and open access charges

ii) Any change in taxes (excluding inconte tax), duties, cess or introduction of
any tax, dury, cess rnade applicable on salc of, power by the Bidder(s) i Seller(s).

It is clarified that any income / gain to the Supplier due to reduction in (i) & (ii)
above after last date of bid submission, shall be passed on to the Utility whereas
any expenditure / loss to the Supplier due to increase in (i) & (ii) above shall be
reimbursed to the Supplier.

21.2. Omitted

21.3. Omitted

21.4. Omitted

21.5. No claim in the event of recovery from lluyers

Notwithstanding anything to the contrary contained in this Agreement, the Utility
shall not in any manner be liable to rcimburse to the Supplier any sums on
account of a Chapge in Law if'the sarne ar(j recoverable from the Buyers'

62



219

ARTICLE 22

I,IABII,ITY AND INDEMNITY

22.1. General indcnrnity

22.1.1. The Supplier shall indenrnify, det'end. save and hold harmless the Utility and
its officers, servants" agents, Govemnrent Instrumentalities and Utility owned
and/or controlled entities/enterprises, (the "Utility lndernnified Persons")
against any and all suits. proceedings, actions, demands and claims fiom third
parties tbr any loss, damage. cost and expense of whatever kinrt and nature,
whether arising out of any breach by the Supplier of any of its obligarions
under this Agreement or any related agrcenrent or on account of any defect or
deticiency in the provision of services to the Utiliry or sale by the Supplier to
any Buyer or from any negligence of the Supplier under contract or tort or on
any other ground whatsoever, except to the extenl that any such suits,
proceedings, actions, deutands and clairns have arisen due to any negligent act
or omission, or breach or default of this Agreement on the part of the Utility
Indernnified Persons.

221.2. The Utility shall indemnify. defend, save and hold harmless the Supplier
against any and all suits, proceedings, actions, demands and clainrs from third
parties fbr any loss, damage, cost and expense of whatever kind and nature
arising out of breach by the Utility of any ot its obligations under rhis
Agreentent or any related agreement, which nlaterially and adversely affect the
perfontrance by the Supplier of its obligations under this Agreement, save and
except that where any such claim, suit, proceeding. action, and/or demand has
arisett due to a negligent act or omission, or breach of any of its obligations
under any provision ol this Agreement or any related agreenrent and/or breach
ol' its statutory duty on the part of the Supplier, its subsidiaries, affiliates,
contractors, servants or agents. the same shall be the liability of the Supplier.

22.2. lndcmnity by thc Supplier
22.2.1. Without lirniting the generality of Clause 22.1. the .Supplier shall fully

indemnily, hold hamless and defend the Utility and the Utility lndemnified
Persotrs fiom and against any and all loss and/or damages ;u'ising out of or with
respect to:

at tailure of the Supplier to comply with Applicable Laws and Applicable
Pernrits;

b. payment of taxes required to be made by the Supplier in respecr of the
income or other taxes of the Supplier"s contractors, suppliers and
representatives; rlr

c non-paymellt of amounts due as a result of materials or services funrished
to the Supplier or any of its contractors which are payable by the Supplier
or any of its contractors.

22.2.2.Without lirniting the generality of the provisions of this Article 22, the
Supplier shall f ully indeninity, hol<J harmless ancl clef'end the Utility
Irldemnifled Persons fiom and against any and all suits, proceedings, actions,
claims, demands.
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liabilities ancl {arnages which the Utility Indemnifled Persons may hereafter
suf-tbr, or pay by reason of any clernands. claims, suits or proceedings arising out
of claims of inflingernent of any domestic or fbreign patent rights, copyrights or
other intellectual property, proprietary or confidentiality rights with respect to any
materials, iuformation, design or process used by the Supplier or by the Supplier"s
Contractors in perfomring the Supplier"s obligations or in any way incorporated
in or related to the Project. tl' in any such suit, action, claim or proceedings, a

temporary restraint order or preliminary injunction is granted, the Supplier shall
n uk" "uety 

reasonable effort, by giving a satistactory bond or otherwise, to
secure the revocation or suspension of the injunction or restraint order. If, in any
such suit, action, claim or proceedings, the Power Station, or any part thereof or
comprised therein, is held to constitute an intiingement and its use is permanently
enjoine6, the ISupplier shall if'supptier is NOT a Tratling Licensee, ar Supplier
shall cause the Developer to" r/ Supplier is a Trading Licensce) promptly make
every reasonable effort to secure for the Utility a licence, at no cost to the Utility,
aurhorising conrinued use of the infringing work. If the [Supplier r/ Supplier is
NOT a Trafling Licensee. nr Developer if Supplier is a Trading Licenseel is

unable to secure such licence within a reasonable time, the [Supplier if Supplier is
NOT a Trading Licensee, or Develope r if Supplier is a Tradirug Licenseel shall, at

its owl expense, and without impairing the Specifications and Standards, either
replace the afl'ected work, or part, or process thereof with non-infiinging work or
part or process, or modify the same so thal it becomes non-infringing.

22.3. Notice and contest of claims

ln the event that either Party receives a claim or demand from a third party in
respect of which it is entitled to the benefit of an indemnity under this Article 22

lthi "Indemnified Party") it shall notil'y the other Party (the "Indemnifying
party") within l5 (fitieen) days ol receipt of the claim or demand and shall not
settle or pay the clainr without the prior approval of the Indemnifying Party,
which approval shall not be unreasonably withheld or delayed. In the event that
the Indernnifying Party wishes to contest or dispute the claim or demand, it may
conducr the proceedings in the name ol the Indemnified Party, subject to the

Indemnified Party being secured against any costs involved, to its reasonable
satisfaction.

22.4. Defence of claims

ZZ.4.l.The Indernnified Party shall have the right, but not the obligation, tocontest,
defend and litigate any clirim. action, suit or proceeding by any third party
alleged or asserted against such Party in respect of, resulting from, related to or
arising out of any marter lor which it is entitled to be indemnified hereunder,
and reasonable costs and expenses thereof shall be indemnified by the
Indemnifying PrLrty. ff the Indemnifyrng Party acknowledges in writing its
obligation to indemnify the h'rdemnified Party in respect of loss to the full
exreirt provided by this Article 22, thc tndemnifying Party shall be entitled, at
its option, to assume ancl control the def'ence of such clairn, action, suit or
proceeding, liabilities, payments and ohtigations at its expense and through the
counsel of its choice: provided it gives prontpt notice of its intention to do so to
the lnclemnified Party and reimburses the Indemnified Party for thc reasonable
cost and expenses incurred by the Indcrnnified Party prior to the assumption
by the IndernnitYin* 

uo



221

Party of such def'ence. The Indemnifying Party shall not be entitlecl to settle or
colnprornise any clainr, deurand, action, suit or proceeding without the prior
writtcn c:onsenl ol the Indernnified Party, unless the Indemnitying Party provides
such scrcurity to the Indenrniflied Party as shall be reasonably required by the
lntlenrnified Party to secure the loss to be indemnifiecl hereunder to the extent so
colnpronrised or settled.

?2.4.2. [f the lndenrnifying Pzrty has exercised its rights under Clause 22.3, the
lnderrrnifjed Party shall not be entitled to settle or compromise any claim,
actiott, suit or proceeding without the prior written consent of the Inclemnifying
Party (which consent shall not be unreasonably withheld or delayed).

22.4.3.If the Indenrnifying Party exercises its rights under Clause 22.3, the
Inderlnit'ied Party shall nevertheless have the right to employ its own counsel,
and such counsel may participate in such action, but the fees ancl expenses of
such counsel shall be at the expense of the Indemnified Pa(y, when and as
incurred, unless:

a the employment o[ counsel by such party has been authorised in writing
by the Indenrnifying Party;

b. the Indeninitled Party shatl have reasonably concluded that there rnay be a
conflict of interest between the Indenrnifying Party ancl the Indemnified
Party in the conduct of the defence of such action;

c the Indemnifying Pzuty shall not, in fact, have employed independent
counsel reasonably satisfactory to the Indemnifled Party, to assume the
defence of such action and shall have been so notified by the Indemnitled
party; or

d the Indenrnified Party shall have reasonably conclucled and specitically
notified the Indernnifying Party eirher:

(i) that there ntay be specitic def'ences available to it which are clift'erent
from or additional to those available to the Indenrnifying Parry; or

(ii) that such claim, action, suit or proceeding involves or coulcl have a
nlaterietl adverse eff'ect upon it beyond the scope of this Agreement:

Provided that if Sub-clauses (b), (c) or (cl) of this Clause 22.4.3 shall be
applicable, the counsel tbr the Indemnified Party shall have the right to direct the
def'ence of such claim, denrand, acticln, suit or proceecling on behalf of the
Indemnifred Party, and the reasonable f'ees an<J disbursernents ol' such counsel
shall constitute legal or other expenses hereunder.

22.5. No consequential claims

Notwithstanding anything to the contrary contained in this Article zz, the
indemnities herein provided shall not include any claim or recovery in respect of
any cost, expense, loss or damage ol an indirect, incidental or consequential
nature. including loss of protit, except as expressly provided in this Agreement.
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ARTICLE 2]
DISPUTE RESOI,UTION

23.1. Dispute resolution

23.1.1. Any dispute. clift'erence or controversy of whatever nature howsoever arising
unr1er or out of or in relatign to this Agreement (including its interpretation)
between the Parties, ancl so notified in writing by either Party to the other Party
(the "Dispute") shall, in the first instance, be attempted to be resolved amicably

23.l.Z. The Parties agree to use their best el'l'orts for resolving all Disputes arising
uncler or iu respect of this Agreement prornptly, equitably and in good faith,
and further agree to provide each other with reasonable access during normal
business hours to all non-privileged records, information and data pertaining to
any Dispute.

23.2. Omitted

23.3. Omitted

23.4.

23.4.1

Adjudication by the Comnrission

Where any Dispute arising out of or in connection with this Agreement is not
resolved mutually then such Dispute shall be submitted to adjudication by
Gujarat Electricity Regulatory Commission and the Commission may refer the
*utt"r for Arbitration as provideti urrder Sec 86 of the Electricity Act. For
disputes beyonct the power conferred upon Gujarat Electricity Regulatory
Commission, such disputes shall be subject to the jurisdiction of the High
Courts of Gujarat.

23.5. Omitted
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ARTICLE 24

DISCLOSURE

24.1. Disclosurc o[ Specified Documents

24.2.

24.3.

The supplier shall rnake available for inspection lry any person, copies of this
Agreement (hereinafter collectively ret-ened to as the "specitied Documents"),
free of charge, cluring nonnal business hours on alt working days at the Supplier"s
Registered Ofljc:e and the Power Station and shall provide copies of the same to
any person upon paynrent of copying charges on a ,,no profit no loss" basis.

Disclosure of Documents relating to safety

The [Supplier shall if supplier is NoT u Trading Licensee, or Supplier shall cause
the Devef oper t<t iJ'Supplier is a Truding Licen.reel make available for inspection
by any pcrson copies of alI Docunrents and data relating to sat'ety of the Power
Station, f rec ol charge, during normal business hours on all working clays, at the
suppliec's Re-eistered office and the Power Station. The Isupplier shall if
supplier i.t Nor u Truding Licensee, or Supplier shall cause the Developer to l/
supplier is a Trading Licenseel make copies of the same available to any person
upon payment ol'copying charges on a ,,no profit no loss" basis.

Withholding disclosure of Protected Documents

Notwithstandin-e the provisions of clauses 24. r ancl 34.2, but subject to
Applicable Laws, the Utility shall be entitled to direcr the Supplier, from rime ro
tinre, to withholtl the disclosure of Protected Documents (as defined herein below)
to any person in pursu:rnce of the aforesaid Clauses.

E.vplanution:

The expression Protected Docunrents shall mean such of the Specified Docunrents
or documents refened to in clauses 24.1 and 24.2, or portions thereof', the
disclosurc ol which the Utility is entitled to withhold uncler the provisions of the
Right to Infornration Act. 2005.
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ARTICLE 2.5

MISCELLANEOUS

25.1. Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and
gou".n.,l by the laws of hrdia" and the courts in the State ol Gujarat shall have

ixclusive juris<liction over matters arising out of or relating to this Agreement.

25.2. Waiver of immunitY

Each Party unconditionally and irrevocablr':

a agrees that the execution, clelivery and performance by i[ oF this Agreement
constitute conrnrercial acts clone and perfbrmed for commercial purpose;

agrees tl"rat, should any proc:eedings be lrrought against it or its assets, property
oi ,"u"nu"r in any jurisdiction in relation to this Agreement or any transaction
contemplated by this Agreement, n() immuniry (whether by reason of
sovereignty or otherwise) from such proceedings shall be claimed by or on
behalf of the Party with respect to its assets;

waives any right of immunity which it or its assets, property or revenues now
has, nray acquire in the future or which may be attributed to it in any
jurisdiction: and

consents generally in respect of the ettforcemettt of any judgement or award
against it in any such proceedings to the giving of any relief or the issue of any
pio..rr in any jurisdiction in connection with such proceedings (including the
making, enforcement or execution against it or in respect of any assets,

property or revenues whatsoever irrespective of their use or intended use of any
Lrdir or judgement that mav be made or given in connection therewith).

25.3. Interest

Unless otherwise specitied, any interest payable under this Agreement shall
accrue on a daily outstanding basis and shall be compounded on the basis o
quarterlY rests.

25.4. Delayed paYments

The Parties hereto agree that payments due from one Party to the other Party
under the provisions of this Agreement shall be made within the period set tbrth
therein, ald if no such period is specitied, within 30 (thirty) days of receiving a

demand atong with the necessary particulars. Unless otherwise specified in this
Agreernent, in the event of delay beyonrt such period, the detaulting Party shall
poy int"r=rt for the period of clelay calculated at a rate equal to 5Vc (five per cent)
above the Balk Rate for the first rnonth oi default, and recovery thereof shall be

without pre.iudice to the rights of the Parties under this Agreement including
Tenlination thereof. The ratc of interest t'or the period of delay tor the successive
months of detault shall increase by 0.5 pcrcent for every month of delay provided
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25.5.

tltat the such rate shall not be nrore than 3 percent higher than the (Bank Rate plus
-5 percent) at any time.

Waiver

waiver, including partial or conditional waiver, by either Party of any detault by
the other Party in thc observance and pertbnnance of any provision of or
obligations under this Agreenrent:

(a) shall not operelte or be coustrued as a waiver of any other or subsequent
default hereof or ol other provisions of or obligations under this
Agreement;

6) shall not be ef'tective unless it is in writing and executed by a duly
authorised representative of the Party; and

(c) shall not aft'ect the validity or enforceability of this Agreement in any
manner.

25.5.2 Neither the failure by either Party to insist on any occasion upon the pertbrmance
of the terms, conditions and provisions of this Agreement or any obtigation
thereunder nor time or other indulgence granted hy a Party to the other Party shall
be treated or deenred as waiver of such breach or acceptance of any variation or
the relinquishment of any such right hereunder.

25.6. Exclusion of implied warranties etc.

This Agreement expressly excludes any warranty, condition or other undertaking
implied at law or by custom or otherwise arising out of any other agreement
between the Parties or ally representation by either Party not contained in a
binding legal agreement executed by both Parties.

25.7. Survival

25.7 .1.'fernrination shall

not relieve the Supplier- or the Utility. as the case rnay be, of any obligations
hereunder which expressly or by implication survive Termination hereof,
including any rights and obligations under Article 22; and

except as otherwise provided in any provision of this Agreement expressly
Iirniting the liability of either Party, not relieve either Party of any obligations
or liabilities for loss or damage to the other Party arising out of, or caused by,
acts or omissions of such Party prior to the effectiveness ol such Termination
or arising out of such Ternrination.

25.7.2. AII obligations surviving Termination shall only survive for a periorl of 3
(three) yeirrs following the date of such Termination.

25.8. Entire Agreement

This Agreement and the Schedules together constitute a complete and exclusive
statetnent of the tetms of the agreement between the Parlies on the subject hereof,
atld ntt amendmerrt or modification hereto shall be valid and el'l'ective unless such
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motlificatiol or anrendment is agreed to in writing by the Parties and duly
executecl by persons especiatly empowered in this behalf by the respective Parties'
All prior written or oral understandings, otf-ers or other communications of every
kind pertaining to this Agreernent are abrogated and withdrawn. For the
avoidance 9f dgubt, the Parties hereto agree that any obligations of the Supplier
arising fiom the Request for Qualification or Request for Proposals, as the case

may be, shall be deemed to form part o[ this Agreement and treated as such.

25.9. Severability

If fclr any reason whatsoever. any provision of this Agreement is or becomes
invalid, illegal or unenforceable or is declared by any court of competent
jurisdiction or any other instrumentality to be invalid, illegal or unenforceable, the
vatidity, legality or enforceabitity ol the remaining provisions shall not be
affected in any rnanner, and the Parties will negotiate in good faith with a view to
agreeing to one or nlore provisions which may be substituted fbr such invalid,
unelforceable or illegal provisions, as nearly as is practicable to such invalid,
illegal or unentorceable provision. Failure to agree upon any such provisions shall
not be subject to the Dispute Resolution Procedure set forth under this Agreement
or otherwise.

25.10.No partnership

This Agreenrent shall not be interpreted or construed to create an association,
joint venture or partnership between the Parties, or to impose any partnership
obligation or liabiliry upon either Party, and neither Party shall have any right,
po*i. or authority to enter into any agreenlent or undertaking for, or act on behalf
of, or to act as or be an agent or representative of, or to otherwise bind, the other
Party.

25.ll.Third parties

This Agreemenr is intended solely for the benefit of the Parties, and their
respective successors and pennitted assigrts, and nothing in this Agreement shall
be construed to create any duty to, stanclard of care with reference to, or any
liability to, any person not a Party to this Agreement'

25.12. Successors and assigns

This Agreernent shall be binding upon, and inure to the benefit of the Parties and
their respective successors and permitted lssigns'

25.l3.Notices

Any notice or other commuuication to be given by any Party to the other Party
under or i1 connection with the matters contemplated by this Agreement shall be

in writing and shall:

a in the case of the Supplier, be given by facsimile or e-mail and by letter
delivered by hand to the address given and marked tor attentiotr of the person
set out below or to such other persott as the Supplier may from

70



227

b.

tirne to time designate by notice to the utility: provided that notice-s or
clther cornmunications to be given to an address outside the city specifietj
in Sub-clause (b) below may, if they are subsequently confirrned by
sendrng a copy thereof by registered acknowledgement due, or by courier,
hc senl hy fucsiniile or e-mail to thc number as the Supplier miry from
[ime to time designate by notice to rtre Utility.

{Atte ntion:
Dcsignation:
Ar.ldress:
Fitx No:
Enrail: I

in the case ol'the [.ltility, be given ['ry facsimile ore-ruail and by letrerdelivered
by hand at the address given and marked to the attention of the person set out
below with a copy delivered to the Utility Representative or such other person
as the Utility may fiom time to time designate by notice to the supplier;
providcd that if the Supplier does nor have an offlce in the sanre city as the
Utility. it rnay send such notice by tacsimile or e-rnail anrt by registered
acknowledgenlent due, or by courier.

{Nanre:
Designation:
Address:
Fax No:
Email:l; and

any notrce or cornmunication by a Party to the other Party, given in accordance
herewith, shall be deemed to have been delivered when in the normal course of
post it oLrght to have been delivered ancl in all other cases, it shall be deenred to
have been delivered on the actual date of delivery; providecl that in the case of
facsirnile or e-rnail, it shall be deemed to have been delivered on the working
day following the date of its delivery.

L.

25.14. Languagc

All noticc's required to be given by one Party to the other Party ancl all other
conrtuunications. Docutnentation and proceedings which are in any way relevant
to this Agreernent shall be in writing and in English langua-ue.

25.15. Counterparts

This Agrerernent ntay be executed in two crounterparts, each ol' which, when
executed and delivered, shall constitute an original of this Agreement.
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ARTICLE 26

DEFINITIONS

26.1 Definitions

In this Agreement. the fbllowing words antl expressions shall, unless repugnant to the
context oimeanilg thereof, have the meaning here inatter respectively assigned to them:

"Accounting Year" means the financial year contmencing from the first day of Aprit of
any calendar year and encling on the thirty-first day of March of the next calendar year;

"Acf'means the Electricity Act, 2003;

..Affected Party" shall have the meaning as set fbrth in clause 17. I ;

"Agreement" or "Agreement for Procurement o[ Power" means this Agreement, its
Recitals, the Schedules hereto and any amendmetrts thereto made in accordance with the

provisions contained in this Agreement;

..Applicable Laws" means all laws. brought into fbrce and effect by GOI or the State
Government including rules, regulations and notifications made thereunder, and
judgements, decrees, injunctions. writs and orders of any court of record, applicable to
ihir-Agr".*ent ancl the exercise, perfbrmance antl discharge of the respective rights and

obligaiions of the Parties hereunder. rs may be in force and et-fect during the subsistence

of this Agreement:

..Applicable Permits" means all clearances. licences, permits, authorisations, no

oUiection certificates, consents, approvals and cxemptions required to be obtained or
maintained under Applicable Laws in connection with the construction, operation and
ntaintenance oI the Power Stzrtion during the subsistence of this Agreement;

..Appointed Date" nteilns the date on which all the Conditions Precedent are achieved
und "u"ry 

Colclition Precedent is either satisfled or waived, as the case may be, in
accordance with the provisions of this Agreemcnt, and such date shall be the date of
commencement of the Contract Period;

"Associate" or "Atfiliate" means. in relation to either Party, a person who controls, is

controlled by, or is under the commorr control with such Party (as used in this definition,
the expression "control" means, with respect to a person which is a company or
corporation, rhe ownership, directly or indirectly. of more than 507o (fifty per cent) of the
voting shares of such person, and witl'r respect to a person which is not a company or
corpoiation, the power to direct the nranager.nent and policies ol'such person, whether by
operation of law or by contract or otherwise);

"Availability" shall have the meaning as set forth in Clause 5.1.4 and the term
"Available" shall be construed accordingly;
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"Bank Rale" Ilteilns one year Marginal Cclst of Funcls Based Len<ling Rate (MCLR)
fixed by State Bank ol'India (SBI) / any replacernr: nt thereof by SBI for the time being in
effect applicable tbr I year period, as r)n l" April ol the respective Financial Yeai in
accordance- with the regulatiorrs and guidelines of Reserve Bank of India or any
replacement of such Bank Rate for the tinre being in eff'ect ;

"Base Fixed charge" shall have the nre:rning as set forth in Clause l r .2;

"Base Year" rneans the Accounting Year in which the Bid was received:

"Bid" means the docunrents in their entirety comprised in the bict subntitted by the
selected bidder in response to the Request fbr Proposals in accorclance with the
provisions thereof and "Bids" shall mean the bids subrnittecl by any and all pre-quatified
bidders:

"Bid Due Date" means the last date on which the Ilicl is to be submitted in accordance
with the provisions of the Request for Proposals;

"Bid Security" means the security provided by thc Supplier to the Utility along with the
Bid in accordance with the Request for Proposals, and which is to remain in force until
substituted by the Perfbrnrance Security;

"Buyer(s)" shall rnean the third parties buying electricity fronr the Power Station, in
accordance with the provisions of this Agreement and Applicable Lawsl

"CIL" means Coal Inclia Limited or any subsidiary thereof, and shall include any
substitute or successor thereof:

"Capacity Certificate" means the certificate issuecl by an experiencecl and qualified
firm of technical consultants certiFying the installed capacity. plant configuration. station
Heat Rate and other principal parameters of the power Station;

"Capacity Charge" shall have the meaning as set forth in Clause 11.4.2:

"Change in Law" shall have the meaning as set fbrth in Article 2l;

"Change in Ownership" means a transt'er of the direct and/or inclirect legal or beneficial
ownership of any shares, or securities convertible irrto shares, that causes the aggregate
holding of the promoters together with their Associates in the rotal Equity to decline, at any
time prior to the l't (first) anniversary of the Appointecl Date, below Slf, 6ifry one per cent)
thereof, or such lower proportion as may be permitted by the Utility upon substitution of the
pronloters of the Supplier by an entity having suftlcient financial ancl technical capacity to
discharge the ohligations of the Supplier under this Agreement:

"Coal Mine/Blocks" shall mean Coal Mine/Blocks allocatecl
covernmental Instrunrentality as per provisions of Applicable Laws

through auction by

"Commission" nleans the Appropriate Electricity Regulatory commission or
successor thereoI duly constituted under the Act;

"condition.s Preccdent" shall have the nreaning as set forth in Clause 4. l.l

any
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"Contract Period" means the periocl starting on and frorn lst September 2OZl to 31"
July 2023 or the date o[ terntiniltion ol'the Agreetttent, whichever is earlier:

"Contracted Capacity" shall have the meaning as set fonh in Clause 10.I;

.,Contractor" means the person or pe rsons, as the case may [re, with whom the Supplier
has entererj intg any of the Fuel Supply Agreetllent, the O&M Contract, or any other
material agreernent or contract for opcration and Ittaintenance of the Contracted Capacity
or martters inciclental thereto, but does not include a person who has entered into an

agreement for providing financial assistance to the Supplier;

..Cure Period" means the period specified in thrs Agreement for curing any breach or
default of any provision of this Agreement by the Parry responsible for such breach or
default and shall:

(a) commence from the date on which a noticer is delivered by one Party to the other
Ptrrty asking the latter to cure the breach or default specified in such noticel and

(b) not relieve any Party t'rom liability to pay Damages or compensation under the
provisions of this Agreement; and

provided that if the cure of any breach by the Supplier requires any reasonable action by
ihe Supplier that must be approved by the Utility hereunder, the applicable Cure Period

shall bL exten<led by the period taken by the Utiliry or the to accord their approval;

"Damages" shall have the meaning as set fbrth in Sub-clause (y) of Clause 1.2- l :

o.Delivery Point" (i) For Projects connected with Gujarat State Transmission Utility
(STU) network i.e. GETCO - Delivery Point sherll be Interconnection of Generator &
iiuiarat STLI in inrra-srare Grid where supply is received by Utility (ii) For Projects
connected to nerwork other than Gujarat State Transmission Utility i.e. GETCO -
Delivery Point shall be [nterconnection Point of CentralTransmission Utility (CTU) with
Gujarat STU network

"Despatch" shalI have the meaning as set tbrth in Clause l4' l' l;

"Developer" shall mean the owner of the Power Station frorn which the Supplier shall
supply the Power to the Utility(s);l

"Dispute" shall have the meaning as set forth in Clause 23'l'1,
..Disputed Amounts" shall have the meaning as set forth in clause 1 1.9.3;

..Dispute Resolution Procedure" means the procedure for resolution of Disputes as set

forth in Article 23:
,.Distribution Licensee" means a person who has been grarted a licence under section
l4 of the Electricity Act, 2003 to distribute electricity as a distribution licensee;

..Document" or "Documentation" means docurnentation in printed or written form, or

ip tapes, discs, {rawings, computer programmc-s, writings. reports' photographs, films'
cassettes, or exprcssecl in any other lvritten, electronic, audio or visual form;

..Equity" means the sum expressed in Inciian ltupees representing the paid up equity
share cipital of the Supplier for mecting the ecluity compotlent of the Project Cost, and
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for the purposes of this Agreernent shall include convertible instruments or other sirnilar
fbrms ol" capital, which shall courpulsorily convert into ecluity share capital of the
Supplicr. ancl any ittterest-free funds advanced hy any shareholder of the .Supplier for
nreeting such equity contponent;

"Fixed Charge" shall have the meaning as set forth in Clause ll.l.2:
"Forcc Majeure" or "Force Majeure Event" shall have the meaning ascribed to it in
Clause 17. I ;

["Fuel" Ineans the [coal/gas]a0 which is fit fbr use in generation of electricity at the
Power Station;J

"Fuel Supply Agreemcnt" rncans the agreernent entered into between the Supplier ancl
a supplier of Fuel [and includes any arangement for purchase of Fuel at spot prices];

"GOI" means the Government of India;

"Good Industry Practice" tneans the practices, rnethods, techniques, clesigns, standards.
skills, diligence, efficiency, reliability and pruclence which are generally and reasonably
expected trom a rcasonetbly skilled and experienced operator engagecl in the same type of
undertakine as envisaged under this Agreernent and which would be expected to result in
the perfbrmance of its obligations by the Supplier in accorclance with this Agreement,
Applicable Laws and Appticable Permits in reliable, safe, economical and efficient
Inanner, and includes prudent utility practices generally accepted by electricity generating
stations tbr ensuring saf'e, economic ancl efficient construction, operation and
maintenance of the Power Station and for providing saf-e, economic, reliable and efficient
supply of electricity;

"Governmcnt" nreans the Govemment of tndia or the Government of the State, as the
case may be;

"Governnlent Instrumentality" means any department, division or sub-division of the
Government ol' India or the State Government and includes any commission, board,
authority, agency or municipal and other local authority or statutory body, including
Panchayat, under the control of the Government of tndia or the State Government, as the
case may bc, ancl having jurisdiction over all or any part of the Power Station or the
performance of all or any of the services or obligations of the Supplier under or pursuant
to this Agreement;

"Grid" nleans the high voltage backbone system of inter-connected transmission lines
and sub-stationsl

"Grid Code" means the Indian Electricity Grid Code 2010 or any substirute thereof;

"Incentive" means a payment <Iue to the Supplier, in accordance with the provisions of
this Agreement. for any detivery, perflorrnance or outcome, as the case maybe, which is
better than the standards specified in respect thereofl

a''fhe worcls "Fucl" antl "coal/gas" trtry hc substitulerl by "Walcr" in casc clcc(ricity is procured liurn a hldnr-electric power Sutiur
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.,Indemnified Party" means the Party entitled t0 the henefit of an indemnity pursuant to

Article 22;

..Indemnifying Party" ureans the Party obligatetl to inclernnity the other Party pursuant

to Article 22r

"Indirect Political Event" shall have the meaning as set forth in Clause l7'3,

"Insurance Cover" nleelns the aggregate of the maxinrum sums insured under the

insurances taken out by the Supplier pursuirnt t() Article 15, and includes all insurances

reqgired to be taken out by the Supplier under Clause I5.l but not actually taken, and

when used in the context of any act oI event, it shatl mean the aggregate o[ the maximum
sums insured and payable or deenred to be insured and payable ir"r relation to such act or
event;

..LOA" or "Letter of Award" menlls the letter of award referred to in Recital

(D); "Letter of Credit" shall have the meaning as set fbrth in Clause 13.2.1:

..Material Adverse Effect" means a material aclverse effect of any act or event on the

ability of either: Party to perfomr any of its obli-qations under and in accordance with the

provi.sions of this Agreement and which act or event causes a material financial butden or

loss to either Party;

.,Mis-declaration" shall have the meaning as set torth in clause I1.5.5;

..Monthly Invoice" shall have the meaning as set tbrth in Clause I1.9.1;

,.Non-Availability" rreans any partial or total lack of Availability for any other reason;

"Non-Political Event" shall have the meaning as set forth in Clause 17.2;

"Normative Availability" shalt have the nteaning as set forth in Clause 5.1.4;

..parties" means the parties to this Agreement crrllectively and "Party" shall mean any

of the parties to this Agreement individuallyl

,.Payment Due Date" shall have the meaning as set fo(h in clause I1.9.3:

"Performance Security" shall have the meaning as set tbrth in Clause 9.1 ;

..point of Gritl Connection" means the point of interconnection at which the electricity
generated by the Power Station is transf'erred to the Grid;

"Political Event" shall have the nleaning as set forth in Clause 17.4;

finsert this clefinition in case Supplier is a Trading Licensee:

..power purchase Agrcement" shall mean the back to back arrangement fbr suppty of
electricity between the Supplier and the Developcr fiom the Power Station:l

.,power Station" means the geuerating station as clescribed in Recital A or a Unit thereof.
and shall inclutle the Declicated Transmissiou Systern, Project Assets, Pro.iect Facilities: 
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"Procurenrent contracl" shall have the meaning as set lbrth in clause 3.1.1;

"Project" nleans the cortstruction. operation and maintenance oI the Power Station in
accordance with the provisiotts of this Agreenrent, and rnclucles all works, services and
ecluipnrent reltrting to or in respect of the Scope of the Agreement:

"Project Agreements" nreans this Agreement, Fuel Sutrrply Agreement, O&M contract
and any other material agreenrents or con(racts that nray be entered into by the Supplier
with any person itr connection with nratters relating to. arising out of or incic.lental to the
Project;

"Prrlject Asstrts" me ans all physical and other assets relating to and forming part of the
Prtrlect including:

(a) rights over the Station Premises in the fbrnr of licence or otherwise:

(b) tangible asscts such As civil works and equipnrent including foundation.s,
erllbankmetrts, paventents, electrical systems, communication systems, relief
centre.s, adrni nistrati ve offices and S ub-stations;

(c)

(d)

(e)

(0

G) Applicable Permits and authorisations relating to or in respect of the Power
Station;

"RLDC" means the Regional load Despatch Centre as specified in the Act;

"Re.", "Rs." or "Rupees" or "Indian Rupees" means the lawful currency of the
Republic oi India;

"Request for Proposals" or "RFP" shall have the meaning as ser forth in Recital (C);

"Request for Qualification" or "RFQ" shiill have the meaning as set tclrth in Recital
(B);

"Revenues" means all o[ the present and future funds, payment obligations, monies,
claims, bills and any other property whatsoever which may tiom time to tirne be derived
fronl or accrue to or be ofl'ered or duc to the Utility in the tbrnr of cash receipts or
receivables from any and lll sources. save and excepl any capital receipts of the Utility
for and in relation to any capiral expenditure for crcation of assets:

"SLDC" nreans the State Load Despatch Centre as specilied in the Act;

"scope of the Agreemcnt" shall have the nieaning as set f'orrh in clause 2. r;

"Specilications and Standards" meaus the specifications and standards relating to the
quality, quantity, capacity and other recluirernents tirr the Power Station, as set forth in
the rulcs and regulations rnade under the Act; 
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"State" means the State or the Unir:n Territory. as the case may be, in which the
headquarters of the Utitity is situated and "State (iovernment" means the government of
that State or Union TerritorY;

"station Premises" shall mean anc.l include the site, real estate, assets, equipments,
facitities and amenities comprising the Power Station;

"statutory Auditors" nteans a reputable firm of chartered accountants acting as the
statutory auditors of the Supptier under the provisions of the Companies Act,20l3,
including any re-enactment or amendment thercof, for the time being in force, and
appointed in accordance with Clause 16.2.1;

.'supplier" shall have the meaning attributed thereto in the amay of Parties as set forth in
the Recitals;

..supplier Default" shall have the meaning as set lorth in clause 19. l. I ;

"Tariff' shall have the meaning as set forth in Clause I l. I . I ;

"Taxes" means any Indian taxes including excise duties, customs duties, value added tax,
sales tax, locll taxes, cess and any impost or surcharge of like nature (whether Central,
State or local) on the goods, materials, equipnrent and services incorporated in and
forming part of the Power Station charged, levied or imposed by any Government
Instrumentality, but excluding any interest, penalties and other sums in relation thereto
imposed on any account whatsoever. For the avoidance of doubt, Taxes shall not include
taxes on corporate inconle;

"Termination" means the expiry or tcrmination ol this Agreement and the Procurement
Contract hereunder;

"Termination Notice" means the conrmunication issued in accordance with this
Agreement by one Party to the other Party terminating this Agreement;

,.Termination Payment" means the amount payable by the defaulting Party to the other
party, under and in accordance with the provisions of this Agreement upon Termination;

[Insert this definition in case Supplier is a Trading Licensee:

.,Trading Licensee" shall mean the Applicant/Bidder which is an Electricity Trader or a
Distribution Licensee in ternrs of the Etectricity Act, 2003 and submits its Application on
the basis ol an exclusive power purchase agreemcnt / any other agreement / authorization
allowing Trading Licensee to submit the bid on behalf of Generator accepting the terms
& colditions uncler Bid Docuntents executed with the entity with identified generation
source from where the power is proposed to be supplied by the Applicant/Bidder.l

.,DSM (UI) Regulations" means the CERC Deviation Settlement Mechanism Regulations
2014 and any amendment / substitute thereof;

..Unit" means a unit of the Power Station which is equipped with a turbine and associated
facilities for generatior-r of electricity independenlly of other units at the Power Station;

"Utility" shall have the meaning attributed thereto in the array of Parties as set forth in
the Recitals;
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"Utility Dcfault" shall have rhe rncaning as ser lb(h in Clause 19.2.1:

"Utility Represcntative" nteans such person c)r persons as lnay be authorised in writing
by the tltility to itct on its behalf under this Agreement ancl shall include any person or
persons having authority to exercisc any rights or perform antl fllfil ar-ry obligations ol
the Lltility under this Agrc'e rnent;

"variable charge" shall have the nreaning as set tbrth in clause I2. l: ancl

"WPI" mcans the Wholesale Price Index for all contmodities as publisherJ by the
Ministry ol'lndustry. GOI and shall include any intlex which sutrsritutes the WPI, and any
ref'erencc to WP[ shall, unless the context otherwise requires, be construed as a reference
to the WPI published fcrr the period ending with the prececling month. the revision due on
April I of any year shall be computed with reference to WPI as on January 3l of that
year.

IN WITNBSS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED
THIS AGREEMENT AS OF THE DAY, MONTH AND YEAR FIRST ABOVE
WRITTEN.

SIGNED, SEALED ANT)
DELIVERED
For and on behalf of
THE UTILITY by:

THE COMMON SEAL OF SUPPLIER
has been afTixed pursuant to the resolution
passed by the Board of Directors of the
Supplier at its nreeting held on the day
of 20 hereunto afTixed in the presence of
.... Director, who has signed these presents
in token thereof and.......... Company
Secretary / Authorised Ofticer who has
countersigned the same in token thereofr:

(Signature)
(Name)
(Designation)
(Address)
(Fax No.)
(e-rnail address)

(Signature)
(Narne)
(Designation)
(Address)
(Fax No.)
(e-mail address)

In the presence of:

l.
2

tTrr hc alllx.'rj in accortlante with tlre anicL's ol ass$ration of rhc SupplicranrJ the rcsolution pnssed by il-s Boud ()l'Direct()rs.
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SCHEDULE _A

(See Clause 2- I )

SITE OF THE POWER STATION42

I The Site

Site of the Power Station shall include the land, buildings, structures as briefly
described in Annex-I of this Schedule A-

2 Power Station
The principal features of the Power Station are described in Annex-I of this
Schedule-A.

,! In ciuse of a Trading Liccnsee being the Supplier, the cletails of the Powcr Station of Lhe Developer need to be tiued in this schedute'
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Annex - Ial
(Schedule-A)

Description of Coal-based Power Station$

I The site
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3

The Site of the Fower station shall include the land, building and structures as
briefly described below:

{ Provide a brief description here. }

2 Capaeity of the Power Slation

The Powel Station shaltl have a geoerating capaeity of not less than MW.
The configuration oJ'Units is gi:ven belsw:

(a) The nunnber of Units is, .,..,..

(b) The nameplate capacity of each Unit is....... MW.

3 Dedicated communication

The Power Statio:n shall have a dedtcatod cornrnunication linkage with the Utility.

S pectfications anil Standards

Ttie Power Station shall be constructed in eonforrnity with the Specifications and
Standards specif,red in Annex-l of Schedule-C.

4 Station Eeat Rate

Ttre Station Heat F.rite of the Fower station shall be [)] kCal per kWh at 1007o
(hundred per ceut) maxirnum continuous rating (MCR) or sueh lower Station Heat
Rate as rnay be specified in the Capacity Certiftcate.

Ranrp Rates

All Units of the Power Station shall be capable of increasing or decreasing their
output (genemtion tevel) by ,no[ less rhan ?Va (rhree per cent) per rrrin,ute. Such
capability shall at all tirnes be demonstrated during the Unit lo.ad of 50% (fifry per
cent)r or mor€,

Each Unit of the Power Station shall have the capacity to ramp up from a cold
srart and reach futrI capaciry within a petiod of 4 (four) hours from ttre time of
each starl

{'Iluee foroats have bean provided for rhis ,{nnex.L. Dapendiug on prqieel-speific .reqoirerreil"r.:the appropriate foruul of iA,Etre[-I
m'ay,be.:etained. uid the remoining rwo formau iiuy be,omirred. In cate of non-conventiona.l sourcesolenergS a suilable rfonnat rnay
be cvolvad'
s P.articslar$ in respect of thc blnnlts i,n tliris Annex-I. shall be provided by. the .selected bidder altei issue of Leuer,of Awaltl .and tf,re
same shall be,incfuded,ih Ge dgrcomcnl.tobe execulcd belureen Paniqs.

85

5

6



242

7 Description of the Power StatJon

The Fower Station shallconfunnwith applieableLaws and the regulati'ons
notified by the Central Electricity Authority and the.Appmpriate Commission.

The Po,wer Statio,n is briefly deseribed below:
A. Boiler

0 Type
(ri) Number of steam geaerators with auxili'aries

(iii) Steamiug capacity (BMCR) :;T/hr
(tv) Pressure atSH outlet ---kgfcrnz(abs)

(v) Temperature at SH outlet ---t
(vi) Temperaurre at RH outlet ---"C

B, Searn Turbine
0) Ty,p"

(ii) Nurnber

Gu) TMCR output ---MW
(rv) VWO output ---MW
(v) T:urlri.ue inlet presture at TMCR --kg/crnz
(vi) MS terrper,ature at lurbine inlet ---oC

(vii) RH temperature at turbine inlet ---oC

(v,iii) HP/LP by pass ---Vo

(ix) Boiler feed pump

(,a) TDtsFP Capaeity (-'lttt)
O) MDBFPCapaciry(m3ltt)

C" Condersor
(i) Type
(ii) De,sigu cooling watar tempem$nrs -ocr(iii) Tube nraterialL

(iv) Type of cooling water

(v) Condensate polishing plant --(Capacity)

D. Generator
(i) N'umber

(ii) Capacity --MVA
(iii) Fower fac'tor

(w) Cooling
(a) Rotsr

o) stator 
86
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Annex - I
(Schedule-A)

Description of Gas-based Power Station$

I The site

The Site of the Power station shall include the land, building and structures as
briefl y described below:

{Provide a brief description here. }

2 Capacity of the Power Station

The Power Station shall have a generating capacity of not less than MW.
The configuration of Units is given below:

(a) The number of Units is.......

(b) The nameplate capacity of each Unit is....... MW.

3 Dedicated communication

The Power Station shall have a dedicated communication linkage with the Utility

4 Station Heat Rate

The Station Heat Rate of the Power station shall be tl (NCV basis) or such lower
figure as rnay be specified in the Capacity Certificate.

Ramp Rates

AII Units of the Power Station shall be capable of increasing or decreasing their
output (generation levet) by not less than 5a/o (five per cent) per minute. Such
capability shall at all times be demonstrated during the Unit load of 507o (fifty per
cent) or m<lre.

Each Unit of the Power Station shall have the capacity to ramp up from a cold
start and reach full capacity within a period of [3 (three) hoursl.

Description of the Power Station
The Power Station shall contorm with Applicable Laws and the regulations
notified by the Central Electricity Authority and the Appropdate Commission.

Gas based thennal generating stations compri.se of Gas turbineflC Engine as
prime mover with the Generator coupled to it, The engine shall be based on four
stroke technology with spark ignition, tbr gas as the main fuel, or dual fuel
ignition capahilities, for Liquid/Cas as main fuel or even both.

A. Bngine

5 Particulas in rrspect o[ thc bhnks in this Annex-[ shall be provided by thc setccteci bidder alicr issue of htter ot Award and Lhc
sarnc shall be included in 0rc Ag,rcenrr.nt tr: be executed between Purties.
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Number of cylinders
Cylinder bore
Stroke
Speed
Mean Piston Speed
Mean effective Pressure
Compression ratio
Number of inlet valves
Number of outlet valves
Direction of rotation faced towards
Flywheel
Noise level

mm
mm
Rpm
m/s
Bar

---dB (A) ---m distance

B Generator
Number of units
Capacity
Power Factor
Cooling
(a) Rotor
(b) Stator

---MVA

C. Exhaust gas boilers and STG for plant combined cycleoperation*

One exhaust gas boiler shall be considered per Engine set.

Evaporator, economizer, super heater & steam drum sized for heat recovery
corresponding to [007o load on Engine load.

Boiler
Type
Number of steam generators with auxiliaries
Sream capacity (BMCR)
Pressure at SH outlet

---T/hr
---kg/cm2 (abs)

Temperature at SH outlet
Temperature at RH outlet

---oc
---oc

Steam Turbine

Type
Number
TMCR output
VWO output
Turbine inlet pressure at TMCR
MS temperature at turbine inlet
RH temperature at turbine inlet
HP/LP by pump
Boiler feed puntp

(") TDBFP Capacity 1mr/hr)
(b) MDBFP Capacity (mr/hr)

*In case small stream generators, this may be omitted.

---MW
---MW
---kg/cm2
---oc
---oc
7o
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Annex - I
(Schedule-A)

Description of Hydro-based Power Station$

1 The site

The Site of the Hydro-electric Power station shall include the land, building and
stluctures conrprising a Danr/Barrage, HRT, Penstocks/Pressure Shaft, Power
House (Underground/Surface/Semi surf'ace) & TRT. The Power Station may be
based on Storage/Run off River.

2 Capacity of the Hydro Power Station

The Hydro Power Station has a generating capacity of
The configuration of Units is given below:

(a) The number of Units is .......

(b) The nameplate capacity of each Unit is

Head

MW

MW

3

Maximum net head available for power generation is ........., which is the
maximum gross head less all the losses in the water conductor system including
penstock.

Minirnum net head results from the diff'erence in elevation between the minimurn
head water level (MDDL) and the maximum tailrace water level (TWL0, minus
losses with all turbines operating at full gate opening.

4 Overloading Limits

All Units of Hydro Power Station shall be capable of increasing their output by
l07o (ten per cent). The rate of increase or dccrease in machine output shall be
governed by change in speed/pressure rise in compliance other relevant IS.

Ramp Rates

Each Units of the Hydro Power Station shall have the capacity to ramp up tiom
spinning at zero load to reach full capacity within 5 minutes.

Description of the Power Station
The Power Station shall confornr with Applicable Laws and the regulations
notified by the Central Electricity Authority and the Appropriate Commission.

The Power Station is briefly described below:

A. Intake

(i) Number:
! Puticulurs in respect ol thc blanks in this Annex-l shull be providetl hy Lhe selected bidiler attc'r issue of Lett('r of Awarcl and the
sunrc shdl bc includcd in tlrc Agrrenrcnt to he executed betwccn Parties.
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B-

(U) firwert]Level:
(iii) De$ryaD.iseharge;

Gv) Intake Gates.(Size) r

lH.ead RapeTuUUet

0 iNtrmber:

(li) $'ize:

(iiD Ehape:

Gv) [-ength:

,(v) De,-elgu.Diocharge:

(,vi) Veloeity
$ur,ge,$hdt
,(i)r Nurnher:
.G) T[ypc:'

('vi) istze;

(vii) He.lgitrt:

(v,iii1 Nfiax. Srarge Level:
(ix) Min Surge Lewt:
Fenstoelt

ff Numhor:
(ii) Dairyretec

(lti) tengtlu
(iv) Shape;

(v) De.sigu Dlscharge;

Water l-cvels
,6)i FullRe*enroir[,.e.rael:

(ii} lvlfuiirxqqo Draw Dowtr I-eve[';

(iiiD' Minimurn.T,fit:

ftv) trv[hNimttm T\{IL:
PowerI[ouse

$ Tv,Per

,(i0 hstalled eapaeiry,:

(!iij Nurnber of Uoitsi
(M Pow'erHouEpCavenn$i,ze:

(v) Ty;pe of Tunbine:,

(ril Ty'pp & e-aBaeity o'f Gcneraton

e.

flr

E.

F
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a

{vil) Nuu,ber & Rating of Tra.nsfonner:

{viii} Ove,rall ef,ftciency:

Tail Race'Tunne.!

(i) Type:
(ii) Size:

(iii) l,ength:
(iv) Desr'gn Discharge:

e
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SCHEDULE _B
(See Clause 9. I .l )

PERFORMANCE SBCURITY

The....,
Distribution Company
State of....

WHEREAS:

(A) .... (the "supplier") and [the.... Distribution Company] representecl by and having
its principal offices at.... ("Utility") have entered into an Agreement for Procurement of
Power dated (the "Agreement") whereby the Utility has agreed to the [Supplier f
supplier is NOT a Treding Licensee, ar Developer if Supplier is a Trading
Licensee\ unciertaking the financing and operation of the Power Station with a
generating capacity of .... IvtW in the State of ....on finance, own and operate (the
"FOO") basis, subject to and in accordance with the provisions of the Agreement.

(B) The Agreement requires the Supplier to furnish a Performance Security to the
Utility in a sum of [Rs..... cr. (Rupees.... crore)] (the "Guarantee Amount") as

security tbr due and faithful performance of its obligations, under and in
accordance with the Agreement (as defined in the Agreement).

(C) We,.... through our Branch at .....the "Bank") have agreed to furnish this Bank
Guarantee by way of Performance Security.

NOW, THEREFORE, the Bank hereiry, unconditionally and irrevocably, guarantees and
affirms as follows:

The Bank hereby unconditionally and irrevocably guarantees and undertakes to
pay to the Utility Lrpor occurTence of any failure or default in due and
faithful perfonrance of all or any of the Supplier"s obligations, under and in
accorclance with the provisions of the Agreement, on its mere first written
demand, and without any demur, reservation, recourse, contest or protest, and
without any reference to the Supplier, such sum or sums upto an aggregate sum of
the Guarantee Amount as the Utitity shall claim, without the Utitity being
require<l to prove or to show grounds or rcasons tbr its demand and/or for the sum
specified therein.

A letter from the Utility, under the hand of an Officer not below the rank of a

Superintending Engineer or equivalent, that the Supplier has committed default in
the due and faithful performance of all or any of its obligations under and in
accordance with the Agreen.rent shall bc conclusive, final and binding on the
Bank. The Bank further agrees that the Utility shall be the sole judge as to
whether the Supplier is in default in due and faithful performance of its
obligations during the Contract Period under the Agreement and its decision that
the Supplier is in default shalt be final, and binding on the Bank, notwithstanding
any clifferences between the Utility and the Supplier, or any dispute between them

1.

2
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r0 Any notice by way ol'request, demand or otherwise hereunder may be sent by
post addressed to the Bank at its above referred Branch, which shall be deemed tt
have been duly authorised to receive such notice and to effect payment thereof
forthwith, and if sent by post it shall be deemed to have been given at the time
when it ought to have been delivered in due course of post and in proving such
notice, when given by posr, it shall lre sufficient to prove that the envelope
containing the notice was posted and a certificate signed by an officer of the
Utility that the envelope was so posted shall be conclusive.

This Guarantee shall come into fbrce with immediate effect and shall remain in
force and effect for a period of six months from the date hereof or until it is
released earlier by the Utility pursuant to rhe provisions of the Agreement.

11.

Signed and sealed this.... day of ....20.... at

SIGNED, SEALED AND DELIVERED
For and on behalf of

the BANK by:

(Signature)
(Name)

(Designation)
(Code Number)

(Address)

NOTES:

(i) The bank guarantee should contain the name, designation and code number of the
officer(s) signing rhe guarantee.

(ii) The address, telephone number and other details of the Heacl Oftjce of the Bank
as well as of issuing Branch should be mentioned on the covering letter of issuing
Branch.
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SCHEDULE _ C
(See Clause l3.l.l)

To be al'fircd in accordmce with rhe anicles o[ asstriation ol the Supplicr and the resolution passed hy iLs Board of Directors
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Annex- I
(Schedule-C)

SCHEDULE _ D
(See Clause l-1.1.2)

To be allixed in accordme with theanicles ofassociation ofthe Suppticrand rhe resolurion passed by it\ Board ofDirecrors.
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SCHEDULE -E
(See Clouse l-1.2 l)

LBTTER OF CRI'DTT

DATE:

TO: ..........Lirnited (the "Supplier")

FROM: (Spccily the name and address ol the bank issuing the Letter of Cretlit)$
(thc "Bank")

The Bapk hereby issucs this unconditional. irrevocable and revolving rnonthly letter of
credit (the "Lctttr of Credit") No.... in favour of the Supplier named above, subject to

the following tenlls and conditions:

C)n tl're ilstructitrns of ttre Utility. we hererby establish this Letter of Credit in
favour of the Supplier in the maxir11um aggre-qate amount of Rs' ....Rupees...)s$
, payable nol more than once in a rnonth upon notice received from the Supplier to
this eff'ect.

The Letter o[ Credit shall come into force with eft'ect from.'.., 20. and shall be

valid ancl el't'ective upto the 31" (thirty first) day of March.20.-.. (indicate the

year) tallin-e after the year in which the Letter of Credit is issued (the "Expiry
bate"), and shall be autontatically ancl compulsorily renewed every year by the

Bank. prior to the clate of expiry. for the period of the financial year that
.ornrn.,l"., inrrncctiately after the Expiry Date, and shall continue to be so

relewed ultil the eld of the Contract Periocl. The date of expiry tbr the renewed
periocl hereunder shtll be deemed to be the Expiry Date for the purposes hereof'

This Letter rlf Credit provides security to the Supplier for the payment obligations
of the Utility uncier an Agreenrent for Procurentent of Pclwer dated.... entered into
between the' Utility and the Supplier (the "Agreement for Procurement of
Power") for supply of .......MW 9f electricity fronl the Power Station owned and

operated by the Supplier in the State of ....

Any reference to the Agreernent tor Procurentent o[ Power or other agreement is
fbr information only and does not in any way incorporate the terms and conditions
of such Agreement fbr Procurement of Ptlwer or agreement into the tenns ancl

conditions of this Letter of Credit.

The Supplicrr nray clraw upon this Letterof Credit by presenting a written demand
fbr payrnent (by way of nail, courier or by hand) to the Bank along with the

[ollowing (locuntellts:

5s As provitlcd in tlrc Agrccnrent lirr ProcurcnrenI ol l'owcr. this antorrnt rhull be cqual to I month enc'rgy bill pa-v"able by thc LJtilrty trr

rellcct thc revisirrt in Avcriige I\ftrnthly Pavment lbr previt:us year

3.

4.

5.
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(ii)

(i) a copy of the Monthly Invoice (as detined in the Agreement for
Procurernent of Power) issued by the Supplier to the Utility, any
amounts whereof have remained unpaid; and

a certificate from rhe supplier. under the hand of an officer not below
the ritnk of a Director of the Supplier, to the eff-ect that the Monthly
Invoice (as defined in the Agreement fbr Procurement or power) is in
accordance with the Agreement tbr Procurement of Power and that the
amount due has remained unpaid and has not been disputed by the
Utility.

The Bank shall honour such demand for payment. subject to it being compliant
with the terms hereof, without inquiring whether the Supplier has a right as
between itself and the Utility to make such demand. Payment hereunder shall be
made within 2 (two) business days after receipt of the demand for payment.

If a demand fbr paynlent or the aforesaid accompanying documents do not
confonr to the provisions o[ this Letter o[ Credit, we shall give imrnecliate notice
to the Supplier that the demand fbr payrnent or the aforesaid documents, as the
case may be, were not effected in accordance with the l.etter of Cre<Iit, stating the
reasons thereof and also specifying what the Supplier is required to do for making
effective its demand for paynrent in accordance with the Letter of credit.

The Expiry Date of this Lerter of Credit shall be

Partial drawal shall be permitted hereunder, provided that the maximunr
drawdown in any month shall not exceed rhe Monthly payment.

The Utility shall cause the Lctter of Credit to be replenished to the equivalent of
Monthly Payment within 7 (seven) days ol a drawdown.

All payrnents rnacle under this Letter ol Credit will be free and clear of, and
without decluction for. any present or future fees, t:rxes, restrictions or conditions
of any nature, and without setoff or counterclaim for any reason, except as
required by law.

All costs and expenses in connection with this Letter of Credit are to be orr
account of the Utility,

98
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1.1. Save and except as otherwise expressly stated, this Letter of Cretlit is subject t9
the Intcrnational Standtry Practice, ISP 98. Intenrational Chamber of Commerce
Publication No. 590.

14. This Letter ol'Credit is governed by the Laws ol lndia.

I5. All notices. clentand fbr payntents aucl conrmunications in regzu-cl to this Letter of
Credit are to be -e,iven iu writing at the addresses trelow:

To: . ...- (Nanre ot' tJtility represenrative)
..... (Desi-unation)
..... (Atldress. telephone and fax numbers)

To: (Nanre ol' the Bank representative)
(Designation)
(Arldress, telephone and fax numbers)

To (Nanre of the Supplier representative)
(Designation)
(Address, telephone and fax numbers)

Signed and sealed this.... day ol' ....20.... at ..

SIGNED. SF.A[,ED AND DELIVERED
For and on behall of
the BANK by:

(Signature)
(Name)

(Designation)
(Code Number)

(Address)
NOTES

(i) The Letter o[ C-'redit should contain the name, clesignation and code number of the
officer(s) signing the Lerrer of Credit.(ii) The address. te'lephone nurrber and other details of the Hcad Oftlce of the Bank as
well as of issuing Branch should be mentioned on the covering letter of issuing
Branch.

9{)
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IAPPENDIX-t
LIST OF BID.SPECIFIC CLAUSEST

A. Provisions with currency-based footnotes

Footnotes with "[" sign

L Agreement fbt Procurement of Power: Signature Page

2. Appentlix-I: List of Bid-Specilrc Clauses'

Note: The above footnotes miuketl "f" shall be removed prior to execution of the

Agreement for Procurement of Power'

Footnotes with "$" ar "$,$"si8rzs

1. Clause 5.5: Obligation relating to Transmission '
2. Clause I 1.2: Base Fixed Charge
3. Clause 12.2: Base Variable Charge'
4. Schedule-A (Annex-l): Site of the Power Station'
5. Schedule -E: Letter of Credit: Form; and Paragraph l '

Note: Non-numerical footnotes marked "$" or "$$" shall not be deleted' They shall

remain in the Agreement for Procurement of Power to be executed between the

Parties.

B. Provisions where curly brackets are used

l. Clause 7. I (m): Representations and warranties of the Supplier
2. Clause 25.13 (a) and (b): Notices
3.Schedule-A(Arrnex-I):SiteofthePowerStation:Paragraphl.

C. Provisions with blank spaces

l. Recitals: First line, Recitals 2 and D.
2. Clause 5.-5: Obtigations relating to transnrission charges'

3. Clause I 1.2: Base Fixed Charge.
4. Clause 12.3: Base Variable Charge.
5. Clause 12.3: Variable Charge.
6. Agreement for Procurement of Power: Signature page'

D. Schedules with blank spaces

All blank spaces in Schedules shall be retained in the Agreement for Procurement of
power to be executed betwecn the Parties. These shall be filled up as and when the

format of the respective Schedule is used'

This Appendix-l contains a list o[ provisions that wtluld need to be suitably mrxiifie<J lor reflecring bid-specilic provisions a(ier the

Supplier has been selected. This Appindi x-l nray bc included in the druli Agrccment for Proc(rement of Power lomring pan of the bid

docunrents. It nray however. be deleted when thc Agreemcnt lbr Prmurcilen( ol'Powcr is to be executed.
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A.

APPENDIX-II

LIS'I OF PROJECT.SPECIFIC CLAUSES45

Clauses with serially numbered Footnotes (Fn)

l. Heading of the Agreement for Procureme nt of Power (Fn' I )'

2. Recital A (Fn. 2)
3. Recitat E (Fn. 3 and 4)
4. Clause 2.1.(a): (Fn. 5)
5. Clause 3.1. l: The Procurement Contract (Fn. 6 and 7): Also address definition of

Contract Period and other tintelines'
6. Clause 3.1.2 (Fn. 8 and 9)
7 . Clause 4.1.2 (d) (Fn. l0)
8. Clause 4.1.2 (e) (Fn. I l)
9. Clause 4.1 .3 (e) (Fn. l2)
10. Clause 5.1.4: Obligation of the Supplier (Fn' l3)*'
I L Clause 5.l0 (Fn. 14)

lZ Clause 9.1. 1: Perforrnance Security (Fn' l5)*'
13. Clause l0.l: Contracted Capircity (Fn. 16)+: Also address Clause l0'4 and the

definition of Peak Hours.
14. Clause 10.4: Supply during Peak Hours (Fn' 17)*'
15. Clause 10.5: Supply during Off-Peak Hours (Fn' l8)*
16. Clause I1.2: Based Fixed Chirrge (Fn' l9)*
17. Claruse 11.4.2: C6mputation of Fixed Charge (Fn' 20)*. Also address clause

l 1.4.3.
18. Clause 12.2: Base Variable crharge (Fn' 2 I &22)* '

19. Clause 12.3: Computation of Variable Charge (Fn' 23 to 32)*'
n Clause 12.4: Shortage o[Fuel (Fn' 33)'
21. Clause 14.4: Rarnp Up of dispatch (Fn' 34)
22. Clause 18.3 (Fn. 35)
23. Clause 19.3: Termination Payrnent (Fn' 36 and 37)*
24. Clause 19.6 (Fn. 38)
25. Clause 21. 1: Increase in cosr (Fn. 39): Also address Clauses 2l-2.
'b. Clause 26. I : Definition of Fuel (Fn. 40' 4l and 42)+ '

n. Appendix-II: List of Project-Specific Clauses (Fn' 46)'

*Note: The Clauses to which these Footnotes relate also include square parenthesis or

asterisks, which may be addressed simultaneously. Such square parenthesis or
asterisks have not been listed in (B) or (C) below'

B. Clauses with square parenthesis

l. Clause I2.6: Take or Pay supply of Fuel'
2. Clause 11.2 (d): Non-Political Event'
3. Clause 26. l: Detinitions of Cnptive Mine. Fue[ Supply Agreement and Project

Assets.

a5 This Ap1^-ndix-ll contains a list ol- provisions that would. need to he

rellccting projcct-spccilic provisions- 'this Appendix-ll should tr ornrrted
suitably modified prior to issue ol trid ddocunrents lor
before issuirtg the rlrali MAPP. lirrnring pan ol' the Bid

)

ddocuntettts
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( C. Clauses with asterisks
I. Recitals; Recitals I, A, B and C

D. Schedules with Footnotes and square parenthesis
L Schedules A relate to the physical and technical aspects of the Project and contain

several Notes, Footnotes and square parenthesis. These Schedules require a
comprehen sive and integrated scrutiny for Project-specific customisation.

2. Schedule-B: Performance Security: Recitals A and B

Note: The Table of Contents may also be suitably modified to reflect omission(s)
and/or re-numbering of Project-specific Clauses,

l0-5



t Wednesday, June 16, 2OZl atLT:\Z;OL lndia Standard Time

FW: GUVNL Petition No.1,978/2021.
Wednesday, 16 June 2021, al3:27:36 PM lndia Standard Time
S. R. Pa ndey <me mbert@gercin.org>
D. R. Parmar <drparmar@gercin.org>, M R Jhala <mrjhala@gercin.org>, Sanjay Anada
<s.a nada @ gercin.org>, P.J.Ja ni <dyd irlega I @gercin.org>, Wa si m Ansa ri
<wasim@gercin.org>, VarunGupta <varun@gercin.org> fr"_J-

Attachments: Complaint to Gujarat CM against GUVNL and Adani,docx dis..

Subject
Date:
From:
To:

From: krish an bajaj <kabajaj2003@yahoo.com>
Date: Tuesday, 15 June 2027 at 10:48 AM
To: "Mehul M. Gandhi" <membe
Subject: GUVNL Petition No. 197

To, Hon'ble Members
GERC
Gandhinagar

Respected Sir.

This has refercnce to nry'trailing nrzril conrplaining and bringing to the rroti

'- H*'tJ'-
H'r.'U^

b @gercin.org>

rfu-r-;-*csAr^
fnrJr-^ +r^ Qrn'!

(Vor,n--,
l't/o6l@1
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arrd CLIVNL's continuous
19fipstrle[.$,.i

Gujarat in res;;ect of illegal actions o1'GUVNL for initiating bidding pro(:es
attempt by cxploiting Gujarat Consunrers are detailed in the attached lcttcr.

I rvould likc- to bring to your kind notice that tilldate I have not reccivcd an,v reply fronr Government or
GT IVNL.

.lust now.l got tr-r knorv 1'ronr GERC rvebsite that Hon,ble Conrnrission has scheduled the hearing in respect
of petition filecl by GUVNI- having case Number - 197812021 seeking approval of the Commission for the
deviations l'ronr the Ministry of Pou,er Cuidelines having follorving rnatter:

It appears thal due to complaints being filed against GUVNL, CUVNL is trying to seek (lre approval of the
Hon,ble Conrnrissit-rn so that it can regularize its illegal actions and tralrsl'er the responsibilitl, on the
Hon,ble Conrnrission.

My conrplaint ancl issues are detailed herervith in the attaclred lelter based on limitcd inlbrnration made
available by GUVNl.. GtIVNL is nrakin-q all efforts from circunrverrting pulrlic participation in these
inr;rortant issues and therelbre not detailecl or taken up in the Tarifl'pc'titiotr.

I request thc Hon.[rle Cclnrnrission tbr ftrllorving imrnediate actiorr

( l) To direct (lI IVNI- to erplain as to n'h1, the issue of shortlall in prlrvc-r rcr;uirerrtc'nt anci need fcrr
conrpetitive biddirrg \\/ari nol takcn up irr thc recent tariff proceeclings
.(2)To take on record thc issucs raiscd irr the attached lctter in respcct o{'thc pctititln anrl issuc dire'ction to
CLIVNL to filc relllv to thc sarlt.
(3)'fo recluL's1 Horr'blc (-orrrnrission to clircct GTJVNL to place the lrctition on lhe rvcbsite inviting

objcctions lronr gcrrcral llrrblic rrs tlris acldititlnal cost is to lre lronrc lrl,thc ('onsurucrs ol'(iujaritt.
(4) To let us knorl rr,hcthc:r thc lrpltroval for thc quantunr is sought tr1'(it.lVNL irt tltc'separilte l)ctition. ll
ycs. the cop)'ol'the pc-tition shorrld hc shlrecl in thc puhlic clonrai n lrnd invitc the oh.icctions. ll'nrr. horv cart
it pursue fclr approval ol'cle'r,'ilrtions u'ithoul approl'al of quarrlunr.

Page 1 of 2

In the matter of filing of Petition under Section 86 read u ith Section 63 of the Electricitl Act 2003 for appror al
deviations from the Ministry of Porver guidelines dated 30.01 .2019 for of electrici for medium term
from po$'er stations set on finance, ou'n & operate basis
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I hurrrbly requestthe l,tonlbtre Co,mmission to adjor.rrn the mqttsr [ilt GUVNL replies to my obiiecri:ons- o-n

,*.ffi,i*j4sE Otrurt to ptaoe the present petiiion on ii.te'website so that stakehoJders'san,subrnit their
objgctions.

Yours faithf.ully;

K K BAJAJ
Energry & Re$rdatorY ExPert

, 1ll I

Fage 2o{-2
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[.x.BajajrEnergy & Regulatory Expert
Contact No : 9374103578 I 9099920592
Email : kabaia ahoo.com

8-62, Goyal Complex
Nr. Sandesh Press
Vastrapur
Ahmedabad - 380 054
Tel:079 -26745268Email : 7 mail.c

2Oth May,2021

To,
Shri Vijaybhai Rupani
Hon'ble Chief [\4inister of Gujarat
SwarnimSankul - 1,
Sachivalaya, Gandhinagar

Sub : Tendering process initiated by GUVNL in connivance with Adani to favour Adani
Power Ltd

Respected Sir,

I would like to bring to your kind notice that recently GUVNL has initiated bidding process on 6th
April, 2021 to tie up 1000 tVW power under Medium Term Power Purchase scheme from 1st
September 2021 to 31st July 2023 by referring the competitive bidding guidelines.

It is very surprising that GUVNL, who always claims Gujarat as power surplus State all these
years, has come out with the requirement to tie up power.

Whenever we ask the reasons for lower Plant Load Factor of GSECL plants, GUVNL claims that
Gujarat is Power Surplus State having signed PPAs of more than 23000 MW against the peak
demand of 18000 MW and therefore, majority of GSECL plants remain under shutdown due to
high generation cost.

rVe all are well-aware that Covid situation has deteriorated in the month of lr/arch 2021 and
further worsened in the month of April, 2021. Accordingly, self-imposed lockdown is being
observed by major part of the State.

Labours have gone back to their hometown. Factories are already facing the issue of lower
demand for their products, non availability of labour, Commercial offices were operated at 50%
and now closed completely.

ln this scenario, surplus power should have increased due to lower demand.ln any case, if
there is any shortage for time being, Power Exchange is available to arrange power for few hours
or few days. But, despite surplus situation and availability of sufficient power, GUVNL has
come out with the Tender to tie up for 1000 MW power for medium term, which is
surprising. Therefore, I have perused the document to understand the real reason.

The perusal of Bid Document reveals the real reason for initiating the bid document. Though,
there is no need to tie up additional power, GUVNL has come out with the Tender Document to
source power from Adani Power (i.e. Project which is lying idle after cancellation of PpA to supply
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1000 MWS of power @ Rs.2.35 per unit) and in turn, GUVNL has inserted the Specific

in the bid documents to favour Adani Power'
1

is un 13 Bid

Explanation: lt is to clarifY that Bid ders whose sou rce of Fuel is from I ttline/B allocated

ntalitv as per provisions of icable Laws or sou of
throuqh auction bv Government lnstrume

d coal li nkaqe as r SHAKT I Policv shall not be eliq ible to cipate under
Fuel is allocate
above bid based on "LumPsum Tariff'.

As per avairabre information in the pubric domain, GUVNL has neither sought any approval

from cERc nor GERG for making such deviation from the Standard Bid Documents issued by

the tvlinistry of Power. ln turn, the questions which need to be dealt with are :

- whether GUVNL and its officers are above the law of the land?

- whether central Government Guideline is not binding on GUVNL?

- whether state Government has ailowed GUVNL to indurge into iilegal activities?

- whether GUVNL has gone ahead without approval from Energy Minister?

To unraver the nitty-gritty for initiating this Tender by GUVNL, it is important to recall the

chronorogy of events and rore prayeJ ny cuvNl and GoG officers to favour Adani power:

(1 ) GUVNL had signed two PPAs with lr//s Adani Power Ltd to supply 1000 MW each for 25

years on 2-2-2007 @ Rs. 2.35 per unit & Rs' 2'87 per unit'

After securing bid at above fixed rate and setting up proiect at the cost of Lenders (public money),

Adani initiated ritigations to terminate ppA of 1000 MWs at Rs.2.35 per unit. However, Adani did

not succeed in its attempt due to strong adherence to raw by Dr p K Mishra Saheb, then

chairman of GERC. GERC order against Adani was arso upherd by the Appeilate Tribunal in

2011.rn turn, Adani approached su[reme court in 2011 and kept the matter pending seeking

adjournments

(2) Subsequently, Adani initiated fresh litigations before the CERC to bypass GERC' ln turn,

Adani succeeded to get orders for compensation under the guise of compensatory tariff

mechanism at GERG and AprEL. However, Adani lost the matter at supreme court. Thus, there

was no resPite to Adani Power'

(3) rn turn, M/s Adani had pursued GoG to bair out Adani power through Banks (being the main

investor for the project) on the ground of vlability issues due to increase in coal prices and sought

support of GoG as there was no option reft after rejection of its preas by supreme court.

rn turn, GOG had constituted the High power committee and agreed to extend support to Adani at

the cost of consumers in the larger interest of Banks (being public money involved) and other

stakeholders with an understanding that Adani would not pursue any litigation. Accordingly,

Government had signed suppremenLry Agreement to make Adani eligible to claim compensation

and pursued CERC for its aPProval'

(4) However, upon approval of Supplementary PPAs by CERC' Adani fooled the Government

and instead of being grateful to the Government to bail out from bankruptcy, it pursued the
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the Vacation Bench on the grouno of Urgency and got the favourable order from the supreme

court Bench read by Justice Arun tvrishra. Here, it is important to note that so called Expert

andcompetentofficersofGUVNLincludingverylearnedandknowledgeableEnergy
Minister shri saurabh pater,did not ask or *nrr* withdrawar of ritigations initiated by

Adani power before various Authorities though it was agreed upon as part of comprehensive

settlement before signing supplementary Agreement'

(5)Now,afterterminationofagreementofPPAbyAdanitosupplyelectricity@2'35'GUVNL&
Government senior officiars are trying to justify their credentiars by pursuing the matter before

Supreme court by way of curativ" putition as their connivance with Adani is exposed to the

Honourable Prime Minister and you'

Thus, Adani,s project of 1000 Mw (for which ppA with cuvNl @ z.3s per unit terminated) is lying

idre. Now, to make that idre project operationar at higher rate and to exproit the consumers

rfGujarat,thisnewTenderProcessisbeinginitiated'

Further, as detaired hereinabove, the process initiated by GUVNL is iregal for following

reasons:

(a) GuvNL is required to seek approvar of quantum before initiating any bidding process'

However, GuvNL has not sought any such approval of quantum'

(b) competitive Bidding Guiderines issued by centrar Government is not followed' Though

deviation is made from Bidding document, GuvNL has proceeded without the approval of

GERC.

(c) Power Procurement Guidelines issued by GERc also requires GUVNL to seek approval

of GERC. However, no approvar as per GERC power purchase Guidelines sought from

GERC.
,d) The question arso arises as to why GuvNL has not sought any such approvar in its tariff

petition for which tariff order issued on 31"t march' 2021' Because of they submit such

proposal, people like us would have expose them in the tariff proceedings'

Thus, GUVNL does not want to recognize not onry the Government but arso the state Regulator'

who is the authority to grant such approval'

rn above background, r request you immediatery issue necessary directions to protect the interest

of consumers of Gujarat

(i)

( ii)

( iii)

lf above a
will also s

To issue uRGENT direction to terminate the bidding process and cancel the

illegal Bid Documents issued by GUVNL to support Adani Power

To initiate inquiry against the officers of GUVNL and role of any Minister for hand

in glove with Adani Power in this matter
To seek explanation from GUVNL for initiating the bidding process without the

regulatory approval of bid documents

ctions are not taken, the citizens of the State wiil roose faith from the Government and it

end a wrong message to the public at large' I request you to initiate penal actions
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against officers of GUVNL including role of Minister, who are involved in connivance with Adaniloot the state of Gujarat. I request you to send strong message that no one will be allowed toexploit the consumers by taking law in their hands.

Thanking you.

Yours faithfully,

K.K.Bajaj

Copy to :

1.shri Narendra Modi, prime Minister of rndia, New Derhi

2-Dr P K Mishra, principal secretary, prime Minister office, New Delhi

3'shri saurabh pater, Energy Minister, Government of Gujarat, Gandhinagar

4'Additional chief secretary, Ghief Minister office, Govt of Gujarat, Gandhinagar

S'Additional chief secretary, Energy & Petrochemical Dept, Government of Gujarat,Gandhinagar
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z6s.V BEFORE THE GUJARAT ELECTRICITY REGULATORY

COMMISSION, GANDHINAGAR

L

Filing No:

Petition No: 1978 I 2021
lr. (.

{

t.,N It\t;trrl

IN THE MATTER OF
t1

NIISCELLANEOUS PETITION UNDER SECTION 86 READ WITH

SECTION 63 OF THE ELECTRICITY ACT 2OO3 FOR APPROVAL OF

DEVIATIONS FROM THE MINISTRY OF POWER GUIDELINES

DATED 30.01.2019 FOR PROCUREMENT OF ELECTRICITY FOR

MEDIUM TERM FROM POWER STATIONS SET UP ON FINANCE,

OWN & OPERATE BASIS

PETITIONER Gujarat Urja Vikas Nigam Limited

Sardar Patel Vidyut Bhavan,

Race Course,

Vadodara - 390 007

ADDITIONAL SUBMISSION ON BEHALF OF THE PETITIONER

(GUJARAT URJA V|KAS NIGAM LTD) lN PETITION NO. 1978t2021:

MOST RESPEGTFULLY SHOWETH:

1) lt is to humbly submrt that the Petitioner has filed this Petition

before the Hon'ble Commission seeking approval to the deviations

carried out by the Petitioner in the tModel Bidding Documents

notified by lVinistry of Power vide Guidelines dated 30.01.2019 and

approval of revised Bid Documents (RFQ, RFP & PPA).

2) The hearing in the matter was held on 15.06.2021. During the

course of hearing, Hon'ble Commission directed the Petitioner to

file additional submission clarifying the following aspects:

l)arc | 47 JUN ?t,Zl
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What is the quantum to be tied up under the proposed

Tender by the Petitioner and justiftcation for the same

What are the deviations and modifications sought by the

Petitioner in their Bid Documents vis-d-vis l/odel Bidding

Documents and justification for the same

3) ln order to comply with the above directive of Hon'ble Commission,

Petitioner is filing this additional submission.

The Petitioner is having gas based capacity of 2645 tVlW

tied up under long term basis. However, presently market
prices of gas are in the range of USD 10-11.5/ N/ltvlBTU for
which the variable cost of tied up gas capacity works out to

around Rs. 5.90-6.75lunit. Accordingly, considering the

high variable cost, the Petitioner has not tied up gas at

present due to which this capacity would not be available

for generation.

il It is humbly submitted that with an objective to arrange for

replacement to the above unavailable gas based capacity,

other coal based capacity under long term tie up and in
order to optimize the power purchase cost through
procurement from power market, the Petitioner has initiated

this Tender process for ensuring availability of firm power

under alternate arrangement by tying up of capacity in
accordance with the l\4inistry of Power Guidelines dated

30.01.2019 through tariff based competitive bidding on

DEEP Poftal of lVinistry of Power.

It is to further humbly submit that in addition to above,

Petitioner is also taking steps to take advantage of new

facilities / services / products available in power market like

Power Exchanges, Short Term through DEEP portal etc. for

optimization of power purchase cost as directed by Hon'ble

{}
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Commission in the Tariff Order dated 31.03.2021 of

subsidiary DlSCOtvls of the Petitioner.

Therefore as a balancing mechanism, the Petitioner is
proposing to invite bids for 1000 IUW capacity under the

above proposed Tender. lt is to submit that the tie up of

final quantum under the Tender is contingent to rates

discovered under e-auction, market dynamics at the time of

evaluation and would be subject to adoption by Hon'ble

Commission.

It is to humbly submit that the Petitioner is inviting this

tender for the period of 1.09.2021 to 31.07.2023 i.e 23

months due to following reasons:

a. ln order to reduce the fixed cost obllgation,

commencement of supply is envisaged from Sep-2021

till July-2023 considering the monsoon period

b. lt is to humbly submit that State has been allocated

linkage coal under SHAKTI Policy of [/inistry of Power

wherein it is envisaged that the supply of coal would

tentatively commence from 2022-23 as conveyed by tVl/s

Coal lndia. ln order to utilize this coal, the Petitioner
would tie up capacity under long term basis for which
process for tariff based competitive bidding will be

initiated in due course. Accordingly, the contract period

is kept till July-2023 i.e. 23 months.

It is to humbly submit that the List of Clause-wise
Deviations & [/odifications carried out in the Draft Bidding

Documents (RFQ, RFP & PPA) along with detailed reasons

/ justifications for the modifications is attached to the
Petition. The detailed reasons / rationale for modifications
is attached herewith at Annexure-G.

J
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4) lt is respectfully submitted that Hon'ble Commission may take on

the record the above submission of the petitioner, may allow this

Petition, accord approval to the Draft Bidding Documents along with

the proposed deviations as well as modifications. Hon'ble

Commission may accord approval for inviting bids for tie up of 1000

MW capacity for the period 1.09.2021 to 31 .07.2023 in lieu of the

non-availability of power from sources under long term tie up

including gas based generation, short term arrangement and to
optimize the power Purchase cost.

A"UJARAT URJA VIKAS NIGAM LIMITED

Date: 16 .06.2021

Place: Vadodara
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BEFORE THE GUJARAT ELECTRICITY
COMMISSION, GANDHINAGAR

REGULATORY

l
Filing No:

Case No: 1 978 I 2021

IN THE MATTER OF TMISCELLANEOUS PETITION UNDER SECTION 86
READ WITH SECTION 63 OF THE ELECTRICITY
ACT 2OO3 FOR APPROVAL OF DEVIATIONS
FRONN THE MINISTRY OF POWER GUIDELINES
DATED 30.01 .2019 FOR PROCUREMENT OF
ELECTRICITY FOR MEDIUM TERM FROM
POWER STATIONS SET UP ON FINANCE, OWN &
OPERATE BASIS.

PETITIONER

Gujarat Urja Vikas Nigam Limited
Sardar Patel Vidyut Bhavan,
Race Course, Vadodara - 390 007 Fax: 0265 -2344543 Sr. No.

AFFIDAVIT
Dato: // t f I 2021

l, Sanjay Mathur, son of Shri. R. K. Mathur, aged about 45 years resident of
Vadodara do hereby solemnly affirm and state as under:

1. I am Chief Finance l/anager working in Gujarat Urja Vikas Nigam
Limited and am well conversant with the facts of the case and able to
swear to the present Affidavit.

2. l, on behalf of the Petitioner, Gujarat Urja Vikas Nigam Limited have
gone through the contents of the accompanying Petition and say that
the contents stated therein are based on the records of Petitioner
maintained in normal course of business.

DEPONENT
VERIFICATION:

l, the Petitioner above named do hereby verify that the contents of my above
Affidavit are true to my knowledge, no part of it is false and nothing material
has been concealed there from

ldentified before me.
{ \L.i\

DEPONENT
a-

-.t,,Date: lL.oA.2021
Place: Vadodara Y-l\liy G*'e lrrl!r = i^ "1 ExPires
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BEFORE THE GUJARAT ELECTRICITY REGULATORY 216
COMMISSION, GANDHINAGAR

I _;\r !l rll \, '|fr- 2 6s5

Filing No:

Petition No: 1978 I 2021

? 5 JUN :(CILl

h),(6"
8"F

)

\

rh

\fl a)

IN THE MATTER OF

MISCELLANEOUS PETITION UNDER SECTION 86 READ WITH

SECTION 63 OF THE ELECTRICITY ACT 2OO3 FOR APPROVAL OF

DEVIATIONS FROM THE MINISTRY OF POWER GUIDELINES

DATED 30.01 .2019 FOR PROCUREMENT OF ELECTRICITY FOR

MEDIUM TERM FROM POWER STATIONS SET UP ON FINANCE,

OWN & OPERATE BASIS

PETITIONER Gujarat Urja Vikas Nigam Limited

Sardar Patel Vidyut Bhavan,

Race Course,

Vadodara - 390 007

ADDITIONAL AFFIDAVIT ON BEHALF OF THE PETITIONER

(GUJARAT URJA VIKAS NIGAM LTD) IN PETITION NO. 1978t2021:

MOST RESPECTFULLY SHOWETH:

1) Hon'ble Commission vide oral order dated 18.06.2021 has directed

the Petitioner to issue a Public Notice in Gujarati & English

Newspaper having wide circulation in the State/National level for

intimating the stakeholders regarding filing of the Petition before

Hon'ble GERC for approval of deviations from the Ministry of Power

Guidelines dated 30.01 .2019 for procurement of electricity for

medium term from power stations set up on finance, own and

operates basis.

2) Hon'ble Commission vide oral order dated 18.06.2021 has also

( o15EEl-errne er to upload the Petition along with documents

W*,*,



21+
1,

on its website and invite comments and suggestions from the

stakeholders on the Petition on affidavit on or before 02.07.2021

and also mention in the public notice that the next hearing is

scheduled by the Commission on 07.07.2021 at 11.30 A.l\/. Hon'ble

Commission has also directed the Petitioner to file Compliance

Affidavit of issuing public notice and uploading of Petition along with

copy of Public Notices issued on its website.

3) ln pursuance to the above directives of Hon'ble Commission, the

Petitioner confirms that Public Notices have been issued in Gujarat

Samachar Newspaper in Gujarati Language and Hindustan Times

& The Mint Newspaper in English language on 22.06.2021

intimating the filing of petition by the Petitioner before Hon'ble

GERC and inviting suggestions /objections from stakeholders on

the Petition. Further, in the Public Notice, it has also been informed

to the stakeholders that next hearing in the matter is scheduled

before Hon'ble GERC on 07.07.2021 at 11:30 AlV.

4) lt is humbly submitted that the Petitioner has also uploaded the

copy of Public Notice as well as the Petition along with all

documents on its website www.quvnl.com under the Notice Section.

5) The Copy of Public Notice dated 22.06.2021 issued in Gujarat

Samachar, Hindustan Times and The tt/int (Livemint.com) is
enclosed herewith and marked as an Annexure-H (Colly).

Jru.rnRAT uRJA vrKAS NrcAM LtMtrED

Date: LL.06.2021

Place: Vadodara

&
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BEFORE THE GUJARAT ELECTRICITY
GOMMISSION, GANDHINAGAR

Filing No:

Case No: 1978 I 2021

REGULATORY

MISCELLANEOUS PETITION UNDER SECTION 86
READ WITH SECTION 63 OF THE ELECTRICITY
ACT 2OO3 FOR APPROVAL OF DEVIATIONS
FROM THE IVIINISTRY OF POWER GUIDELINES
DATED 30.01 ,2019 FOR PROCUREMENT OF
ELECTRICITY FOR MEDIUIVI TERM FROl\/l
POWER STATIONS SET UP ON FINANCE, OWN &
OPERATE BASIS.

z1{

Sr. No-

Datr: //, 6 ttotl
AFFIDAVIT

l, Sanjay l/lathur, son of Shri. R. K. Mathur, aged about 45 years resident of
Vadodara do hereby solemnly affirm and state as under:

1. I am Chief Finance lt/anager working in Gujarat Urja Vikas Nigam
Limited and am well conversant with the facts of the case and able to
swear to the present Affidavit.

2. l, on behalf of the Petitioner, Gujarat Urja Vikas Nigam Limited have
gone through the contents of the accompanying Petition and say that
the contents stated therein are based on the records of Petitioner
maintained in normal course of business. rye

DEPONENT
VERIFICATION:

l, the Petitioner above named do hereby verify that the contents of my above
Affidavit are true to my knowledge, no part of it is false and nothing material
has been concealed there from

IN THE MATTER OF

PETITIONER

Gujarat Urja Vikas Nigam Limited
Sardar Patel Vidyut Bhavan,
Race Course, Vadodara - 390 007 Fax: 0265-2344543

ldentified before me 7,[.'l-A
*

Date: 2L .06.2021
Place: Vadodara \

il/ly Coni-'r::-., Il-';i:ires
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