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BEFORE THE GUJARAT ELECTRICITY

PETITION NO.

REGULATORY

oF 20.21

COMMISSION

9.1 of Gujarat

Commission

from Renewable

IN THE MATTER OF: Regulations

Electricity

4, 5 and

Regulatory

Petition seeking

well as Proviso

(Procurement of Energr

Sources) Regulations, 20 10

And

Gujarat Electricity Regulatory Commission

(Procurement of Energr from Renewable

Sources) (First Amendment) Regulations,

2014.

And

IN THE MATTER OF:

Reliance Industries Limited
Having its Office at
"Vraj"
Off. Sindhu Bhavan Road,

Opp. Kadamb Villa Bungalow,
Besides Orion Ceremonial Lawns,
Bodakdev,
Ahmedabad - 380054

MOST RESPECTFULLY SHEWETH THAT:

PREAMBLE:.

Gujarat Electricity

(Procurement of

Sources)

Regulations, 2018

AND

Regulatory Commission

Energr from Renewable

(Second Amendment)

... Petitioner

1. The Petitioner is filing the present

directions under Regulations 4, 5 as

appropriate
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Regulation 9.1 of Gujarat Electricity Regulatory commission

(Procurement of Energr from Renewable Sources) Regulation 2O1O and

also under Regulation 84 of GERC (Conduct of Business Regulations) in

respect of difhculty in complying with the renewable purchase

obligation for its plants located at various places in Gujarat, due to

supply constraints and other factors beyond the control of Petitioner

and to carry forward the compliance requirement of FY 2O2O-21.

The brief facts leading to filing of the present Petition are as

BRIEF FACTS:.

2. The Petitioner is in the business, inter alia, of producing Petroleum and

Petrochemicals and have Captive Power Plants at all major sites of their

industries in the State fulfilling the ener$/ requirements of their

industries through captively produced power. In these power plants,

which are liquid fluid or gas based, heat is cogenerated as a by-

products or industrial waste and is harnessed for further power, steam

generation and other industrial use. The Petitioner has installed heat

recovery system generators which recover heat from the exhaust of gas

turbine and same heat is used for industrial purpose and running

steam turbines which are in turn used for further power generations.

Further, the Petitioner, has also installed Coal Based Captive Power

Plants of 360 MW at Hazira and 27O MW at Dahej along with CFBC

Boilers to meet its power and steam requirement.

3. Gujarat Energr Development Agency hereinafter referred to as "GEDA"

has been working in the field of renewable ener$/ development and

ener$/ conservation. GEDA is state agency designated by GERC for the

purpose of RPO regulations 2010.
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4. The Petitioner states that on 14.Ol.2OlO, Central Electricity Regulatory

Commission ("CERC") notified Central Electricity Regulatory

Commission (Terms and Conditions for Recognition and Issuance of

Renewable Energr Certificate for Renewable Energr Generation),

Regulation 2O10 (hereinafter "CERC (REC) Regulations, 2O1O"). The

CERC, in consultation with Central Agencies and Forum of Regulators

from time to time, provide for floor price and forbearance price

separately for solar and non-solar renewable ener5/ certificate. Annexed

hereto and marked as Annexure "A" is a copy of the CERC (REC)

Regulations, 2010.

5. On 17.04.2010, the Hon'ble Commission issued Notification No. 3 of

20lO containing the Regulations called as "Gujarat Electricity

Regulatory Commission (Procurement of Energr from Renewable

Sources) Regulation 2070" hereinafter referred to as "GERC

Regulations". Annexed hereto and marked as Annexure ttB" is a copy

of the said GERC Regulations.

6. On 07.07.2015, the Hon'ble Commission issued Notification No 2 of

2015 wherein the RPO was made applicable on captive users with effect

from O1.O7.2O15. Annexed here and marked as Annexure "C" is a copy

of the aforesaid Notification dated 01.07.2015 of this Hon'ble

Commission.

7. The Petitioner states that the Regulation 5 inter alia provides that the

obligated entity can discharge the mandatory obligations (to purchase

electricity from renewable eners/ sources) by purchasing the

Certificates issued under the CERC (REC) Regulation 2O10. Regulation

5 of the impugned Regulations is quoted for ready

o
Fe

reference:



"5. CertiJicates

Commission

under the Regulations of the Central

5.1. Subject to the terms and conditions contained in
these Regulations,

The Certificates issued under the Central Dlecticity
Regulatory Commissiort's (Terms and Conditions fo,
recognition and issuance of Reneual Energy Certificate for
Renewable Energg Generation) Regulations, 2010 shall be

the ualid instntments for discharge of the mandatory

obligations set out in these Regulations for the obligated

entity to purchase electicity from renewable energA sources.

Prouided that in the euent of the obligated entity fulfilling the

renewable purchase obligations by purchase of certifi.cates,

the obligation to purchase electicity from generation based on

renewable energA other than solar can be fulfilled by

purchase of non-solar certificates and the obligation to

purchase electricity from generation based on solar as

reneuable energA source can be fulfilled by purchase of solar

certificates only. If solar certificates dre not auailable in a
particular Aear, then in such cases, additional non-solar

certificates shal/ be purchased for fulfilment of the RPO in

accordance with Table - 1.

5.2 Subject to such direction as the Commission may giue

from time to time, the obligated entity shall act consistent

utith the Central Electicity Commission's (Terms and

Conditions for recognition and issuance of Reneual Energy

Certifi"cate for Reruewable Energy Generation) Regulations,

2010 notified by the Central Electicity Regulatory

Commission utith regards to the procurement of the

certifi.cates for fulfilment of the Reneual Purchase Obligation

under these Regulations.

9. Consequences of default

9.1 -ili.'*q$t$
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8.

The Certificates purchased ba the obligated entities from the

pouer exchange in terms of the regulation of the Central

Commission mentioned iru clause 5.1 of these Regulations

shall be deposited by the obligated entities with the

Commission uithin 15 days of the purchase,"

Prouided that in case of anu oenuine difficultu in
cornpluinq with the reneurable purchase obliqation
because of non-auailabilitu of power from renewable

enerav sources or the RECs. the obliqated entitu can
approach the Commission to carru forward the
complia,nce requirement to the next uear:

Prouided further that where the Commisslon has consented to

carry forward of compliance requirement, the prouision

regarding pagment of regulatory charges as specified aboue

shall not be applicable."

(releuant extract)

The Petitioner states that being aggrieved with the said Regulations, the

Petitioner challenged the same by filing Special Civil Application No.

791 of 2OLl before the Hon'ble Gujarat High Court. The Petitioner filed

the SCA inter alia on the basis that inclusion of all captive users of

electricity including those producing electricity through cogeneration

within the "obligated entity" has led to absurd result, vrz. tltat, far from

putting the co-generators on par with renewable source of energr, the

impugned Regulations actually put them at a significant disadvantage,

by putting an additional burden on cogeneration power plants to

purchase power generated from renewable sources at a higher costs and

without there being any requirement for such power. The Hon'ble

Gujarat High Court by its common judgment and order dated

12.O3.2O15, rejected the SCA filed by the Petitioner and other parties.

Annexed hereto and marked as Annexure "D" ls

12.O3.2O15 passed by Hon'ble Gujarat High Court.
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9. On O4.O3.2O14, this Hon'ble Commission issued Gujarat Electricity

Regulatory Commission (Procurement of Energr from Renewable

Sources) (First Amendment) Regulations, 2014, by the said Regulations

GERC specified the minimum quantum of purchase from the renewable

ener$/ sources for the FY 2O1O-11 till FY 2OL6 - 17. The Petitioner

carves leave to refer to and rely upon the said Regulations at the time of

hearing.

The Petitioner states that being aggrieved by the common judgment/

Order dated 72.03.2015, the Petitioner filed Letters Patent Appeal

No.832 of 2O15 before the Hon'ble Gujarat High Court. In the said LPA,

Petitioner had also filed a Civil Application No. 4804 of 2015 seeking

stay of the impugned Judgment and Order dated 12.03.2015. On

05.05.2015, the Hon'ble Gujarat High Court disposed of

Application by passing following order:

B. Therefore, instead of granting stay of the t

Judgment and Order it shall be in the interest of justice To

obserue that the said Regulations shall though come in to

force they shall be subject to the Jinal decision giuen in
the Appeals. Applications are disposed of accordingly. Rule

is discharged accordingly. "

(releuant extracts)

Annexed hereto and marked as Annexure"E" is copy of Order dated

05.05.2015 passed by the Hon'ble Gujarat High Court.

On 22.07.2016, the Ministry of Power, in exercise of the powers

conferred under Para 6.4 (1) of the Tariff Policy notified the Long Term

growth trajectory of Renewable Purchase Obligations (RPOs) for Non

Solar as well as Solar uniformly for all States/ Union Territories initially

for three years from 2076-17 to 2078 -19. Annexed hereto and marked

"7.

11.
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as Annexure "F" is copy of order dated 22.0r.2016 issued by

Government of India through Ministry of Power.

On 24.04.2OL8, this Hon'ble Commission issued Gujarat Electricity

Regulatory Commission (Procurement of Energr from Renewable

Sources) (Second Amendment) Regulations, 2OI8 (hereinafter referred

to as "GERC Second Amendment Regulations"). By the said

Amendment,the Hon'ble Commission substituted the followin

and II:-

e
d,

*TABLE - I

TABLE .II

,g

Minimum Quantum of purchase (in %) from re

energa sources (in terms of energy in KWh).

Others

(Biomass, Bagasee, Hydro

and MSW)

(%)

2010 - 11

2011 - 12

2012 - 13

2013 - 14

2014 - 15

2015 - 16

2016 - 17

Year Minimum Quantum of purchase (in o/o) from reneutable

energA sources (in terms of energy in KWLu).

Wind

(%)

Solar

(%)

Others

(Biomass, Bagasee,

MSW and Hydro)

f/")

Total

(%)

(1) (2) (s) (4) (s)



2017 - 1B

2018 - 19

2019 - 20

2020 - 21

YOOIIIDR^
6- IAJFI r

icr.lr. ,rto, 
'.Aimedrtrd

c0flmlilox

) Sufl Substitution of parq. 2 of Principal Regula

4.7:
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13.

either from Solar or Wind or Others (including Biomass,

Bagasse, Hydro and MSW) is not auailable in a particulqr

aear of FY 2017-18 to 2021-22, then in such cases, additiorual

renewable energA auailable either from Solar or Wind or

Others shall be utilised for fulfilment of RPO in accordance

uith Column 5."

Annexed hereto and marked as Annexure "G" is a copy of GERC

Second Amendment Regulations.

On 14.06.2018, the Government of India through Ministry of Power, in

continuation of earlier order dated 22.O7.2O 16, notified the long term

growth trajectory of Renewable Purchase Obligation for Solar as well as

Non- Solar uniformly for all States/ Union territories for further three

years period from 2Ol9-2O to 2O2l-22. Annexed hereto and marked as

Annexure "H" is a copy of the order dated 74.06.2018 issued by

Ministry of Power, Government of India.

t4. On 07.O2.2O19,

on applicability

follows:-

the

of

Ministry of Power (MoP) has issued a clarification

RPO on Captive Power Plants, which reads as

*7.

2. The request of uarious stakeholders regarding capping of
RPO for Captiue Pouer Plants (CPP) has been examined in

consultation with Ministry of Neu and Reneuable Energy

and it is clarifi.ed that RPO of the CPP may be pegged at the



15.

RPO leuel applicable in the year in uhich the CPP was

commissioned. As and uthen the companA adds to the

capacity of the CPP, it will haue to prouide for additional RpO

as obligated in the Aear in uhich neu) capacity is
commissioned. There should not be an increase in RPO of Cpp

uithout any additional fossil fuel capacity being added."

Annexed hereto and marked as Annexure "1" is copy of the aforesaid

clarification dated O1.O2.2O19 issued by the Ministry of Power.

On Ol.lO.2O19, the Government of India through Ministry of Power

issued further clarifications relating to renewable purchase

The letter records as under:

"3. Based on the concerr"Ls raised by uarious stake

and after due consultation uith MNRD, CEA and

further clarified that:

(i) for CPPs commissioned before 1* Apil, 2016, RPO should

be at the leuel as mandated by the appropiate Commlssion

for the Aear 2015-16. For CPPs commissioned from 1* Afil,
2016 onutards, the RPO leuel as mandated bg the

appropiate commission or MinistrA of Power, uhicheuer is

highe6 for the Aear of commissioning of the CPP shall be

applicable.

(ii) In case, of any augmentation in the capacity the RPO for
augmented capacity shall be the RPO applicable for the aear
in tuhich the CPP has been augmented.

(iii) In case, for meeting the RPO obligations, CPP has surplus

powers then its consumption requirements, such a CPP may

sell its surplus polDer to Discoms under the preuailing

an'angements or in the Potaer exchange.

Annexed hereto and marked as Annexure "J" is copy of the aforesaid

Order dated 0 1. 10.20 19.
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The Petitioner submits that somewhere in 2o2o, the Hon'ble cERC in

proceedings no. 05/SM/2020 (Determination of Forbearance and Floor

Price for REC Framework), by its order dated rr.06.2020, re-

determined the REC prices for solar and non solar. The said order was

challenged by various parties before Hon'ble APTEL. The Hon'ble

APTEL, vide its order dated 24.07.2020 was pleased to stay the trading

of REC and the said order was continued from time to time. The

Petitioner states that for FY 2O2O-21 trading of REC took place only for

the month of April 2O2O to June 2O2O. The Petitioner states that on

account of the stay order on trading of REC passed by the Hon'ble

AilEL, the Petitioner has been precluded to purchase / participate in

REC trading. Annexed hereto and marked as Annexure "K" is a copy of

the aforesaid order dated 24.O7.2020 passed by the Hon'ble APTEL.

The Petitioner states that, many State Electricity

Commissions ("SERC") have incorporated and had given

p\B ri [rculars issued by Government of India, Ministry of

o.2019.

e Petitioner states that based on the clarification dated 1st October

2Ol9 issued by the Ministry of Power, the Petitioner, by its letter dated

18.01 .2O2O addressed to this Hon'ble Commission, apprised the

Commission regarding the difficulties faced by Captive Power Producers

in complying the RPO Regulations. By the said letter, the Petitioner also

annexed their representation dated 1Sth January,2O2O made to Gujarat

Energr Development Agency ("GEDA"). Annexed hereto and marked as

Annexure "L" is a copy of the aforesaid letter dated 18.01.2O2O along

with annexure.

The Petitioner states that on 17.O7.2O2O, the Hon'ble Commission

issued Draft of Gujarat Electricity Regulatory Commission (Procurement

t7. Regulatory

effect to the

Power dated

+

e ? {$ryM

t9.
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11.

of Energr From Renewable Sources) (Third Amendment) Regulations,

2o2o. By the said draft Amendment it proposes to give effect to Mop's

order on capping. The relevant amendment is as under :-

" Amendment in Regulation 4.1 of the Principal
Regulations to be read u.tith First and Second

Arnendments:

Para 7 and 2 of Principal Regulation 4.1 read uith First and

Second Amendments shall be substituted as under:

Para: 7

Each distribution licensee shall purchase electicity (in kwh)

from reneuable energa soltrces, at a defined minimum

percentage of the total consumptiort of its consumers

including T&D /osses, excluding consumption met from hydro

sources of power other than mini hydel sources of pouter

during the year. Similarly, Captiue and Open Access user(s) /
consumer(s) shall purchase electicity (in khh) from
reneuable energA sources, at a defined miruimum percentage

of his/ her total consumption, excluding consumption met from
hydro sources of pouer other than mini hydel sources of
power during the gear.

Prouided that in case of Captiue User of a Captiue Generating

Plant commissioned before 1st Apil, 2016, the composite RPO

target utith respect to the energA procured from such Captiue

Generating Plant shall be as decided by the Commission for
the Year 2015-16;

Prouided further that iru case of Captiue Generating Plant

commissioned on or after lst Apil, 2016, the composite RPO

target shall be equal to the target applicable for the year in

tuhiclt project is commissioned;

Prouided further that in case of ang augmentation of the

Captiue Generating Plant, the RPO target for augmented

capacity shall be equal to the RPO target applicable for the

aear in uhich such augmented capacity has been

commissioned;"

1.1.
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(releuant extract)

Annexed hereto and marked as Annexure - ,,M,, is a copy of the

aforesaid Draft of Third Amendment Regulations, 2O2O.

20. On 06.08.2O2O, the Petitioner submitted its

the Draft of Third Amendment Regulations

Commission. Annexed hereto and marked as

aforesaid submission dated 06.O8.2O2O.

suggestions/ objec

2O2O before this

Annexure- ttN" is

tions to

Hon'lcle

copy of

2L. The Petitioner states that, due to the criticality of the operations of

these plants, supply of reliable and continuous power and steam is very

essential and hence the requirement of power and steam is met by

captive generation. Due to the same, there is limited possibility to

consume the Renewable Energr which is infirm in nature. Accordingly,

the Petitioner's plants mainly meet the renewable purchase obligation

by procuring Renewable Energr Certificates (RECs) from the power

hanges. The Petitioner states that they have filed Petitions for 2Ol7-

19),2O18-19 (Petition no: 1792 of 2019) and

of 2O2O) before this Hon'ble Commission

O^ -*[*t- king appropriate directions for roll-over of RPo compliance for the FY

Wlz.zzJ;s;;""2ol8-2olgandFY20Ig-2o2o.TheSameare
pending for hearing.

22. The Petitioner states that in the abovementioned circumstances during

the FY 2O2O-21:-

The Petitioner was unable to either procure renewable power or

purchase the REC due to supply constraints and order passed

by Hon'ble APTEL staying trading of REC which are beyond the

control of Petitioner

1.2
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ii) The Ministry of Power has notified the applicability of capping on

OI.O2.2O19. Accordingly, the Petitioner has difficulty in arriving

at the quantum of RPo as the Petitioner prays that the said

capping be given effect to considering particularly the trials and

tribulations of the present times, due to the pandemic.

SUBMISSIONS OF THE PETITIONER:-

23.

On Hon'ble APfEL's order qranting stav on tradinq of REC.

The Petitioner submits that the Hon'ble APTEL, by its order dated

24.07.2020, has granted stay on trading of REC and the said order is

still in force. Due to the operation of the stay order, for the present FY

trading of REC took place only in the month of April 2O2O to June 2O2O.

The said factors are beyond the control of Petitioner.

24.

On Non-availabilitv of REC in the market

The Petitioner submits that the generation of REC by Renewable Energr

producers is on decline. For the aforesaid reasons and low generation of

, there is scarcity of REC in the market. Following table of analysis

Market wtll inter alia demonstrate that (i) the generation of REC

ine and (ii) there are not enough Solar REC available in the

t for obligated entities for discharge of obligations under the

ugned Regulations.

REC Market Anallrsis

Non-Solar RECs

ffi
sxx

Sr.

No.
Description 2015-16 20L6-L7 2oL7 - t8 2018-19 2019-20

1. Opening

balance REC
1o,577,625 13,281,006 12,926,303 l,4g4,rg4 1,872,826

13
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2. Addition in

REC
7,358,397 6,O1O,472 4,992,997 6,219,259 ro,609,262

3.
REC Sold 4,306,952 5,930,725 15,975,749 5,414,293 6,613,O76

4.
REC

Retained by

Generator

348,064 434,450 449,261 426,323 279,797

5.
Closing

balance REC

(available)

13,281,006 72,926,303 I,494,184 1,872,826 5,588,215

Sr.

No.

Descriptio

n
2015-16 2oL6-17 20L7- ra 20L8-19 2019-2o

1.
Opening

balance

REC

1,599,59

8

3,310,96

2

4,9o9,37

6

5,998,10

1

335,157

2. Addition in

REC

2,375,44

3

2,185,29

1

1,333,92

5

1,558,08

3

2,131,29

2

3.
REC Sold 648,201 557,OL4 208,402

7,194,50

2

2,374,77

4

4.
REC

Retained by

Generator

15,878 30,863 35,798 26,525 6,93L

5.
Closing

balance

REC

3,310,96

2

4,9O8,37

6

5,998,10

1

335,157 I44,744

b. Solar RECs

Note: REC trading is stayed since June 2O2O, hence data of FY 20-2 1 is

not included.

c. Buy and Sell volumes during March 2019 to April 2O2O:

Solar RECs

$ill;ruli

1.4
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25.

The Petitioner respectfully submits that above analysis clearly suggests

that there is shortage of RECs which are being traded in the market.

The higher quantum of buy bids in comparison to Sell bids indicates

that even if all Sell bids are cleared, there will be shortage of RECs and

many of the obligated entities will not be able to fulfil their RPO.

The Petitioner respectfully submits that the impugned regulations, inter

alia, provide that the captive power producers can fulfil renewable

purchase obligations through REC. Regulation 8 is reproduced

hereinbelow for ready reference.

8. Capttue and Open Access User(s)/ lsl''ti-
trl,

A

0ry

15
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8. l.The quantum of RPO mentioned in clauses 4.1 shall be

applicable to captiue and open access user(s)/ consumer(s)

from the date as would be notified in the Official Gazette.

8.2

B.3.Captiue and Open Access Consumer(s)/ User(s) shall
purchase reneutable energA as stated in Table 1 of this
Regulations. If the Captiue user(s) and Open Access

corlsumer(s) are unable to fulfil the criteria, the shortfall of t

targeted quantum uould attract pagment of regulatory

as per clause 9.

S.4.Captiue/ Open Access consumer(s)/ User(s) may

RPO through the renewable energA certificate as pro

clause 5 aboue. €Nt

(releuant extract)

26. The Petitioner submits that since matter related to RPO on

Cogeneration captive plants is sub-judice and pending before the

Hon'ble Gujarat High Court, the Petitioner is meeting its RPO on coal

based power plants at its Hazira and Dahej facility and also for open

access transactions at other Units by procuring RECs from the market.

Since the trading of REC is on hold since July 2O2O, the Petitioner has

not been able to procure REC to fulfil its RPO for FY 2O2O-21.

27. The Petitioner submits that Hon'ble Gujarat Energr Regulatory

Commission (GERC), vide Procurement of Energr from Renewable

sources Regulation 2070 defined 'Renewable Energr Sources'.

Biomass is one of the Renewable Energr Source defined by the Hon'b1e

Commission in the said regulation. The Ministry of New and Renewable

Energr ("MNRE"), vide Notification dated 26.09.2019 clarified that
I

power generated from co-firing of Biomass in the thermal power plants

as renewable energr and is eligible for meeting non-solar renewable

*\
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28.

30.

77

purchase obligation. Annexed hereto and marked as Annexure "o" is a

copy of the aforesaid Notification dated 26.O9.2O19.

The MNRE further requested the Hon'ble Central Electricity Regulatory

Commission (CERC) to formulate and notify the procedures from

methodologr for quantifying the ener5/ produced from Biomass in

Biomass co-fired thermal power plants. Accordingly, the Hon'ble CERC,

vide its Order dated 18.O2.2020, proposed methodologr for estimation

of electricity generated from Biomass in Biomass co-fired thermal power

plants. Annexed hereto and marked as Annexure "P" is a copy of the

aforesaid Order dated 18.O2.2020 of the Hon'ble CERC.

The Petitioner has coal based captive power plant at Dahej and Hazira

manufacturing plants and has decided to use co-firing of Biomass

towards compliance of renewable power purchase obligation. The

Petitioner started co-firing of Biomass since February 2O2l and also

simultaneously submitted a letter dated O2.O2.2O21, to the Gujarat

Energr Development Agency (GEDA), the Nodal Agency seeking approval

(ts proposal to consider the eners/ generated from cofiring of Biomass

s non solar RPO compliance, so as to enable the use of biomass

CPPs. Annexed hereto and marked as Annexure "Q" is a copy of

aforesaid letter dated 02.O2.2O2I.

The Petitioner also submitted a letter dated 09.03.2021 to this Hon'ble

Commission to consider power generated from co-firing of Biomass

towards its non-solar RPO obligation. Annexed hereto and marked as

Annexure "R" is a copy of the aforesaid letter dated 09.O3.2021.

The Petitioner have submitted month wise details of the Biomass co-

fired and power generated from co-firing of Biomass as per the

methodolos/ proposed by Hon'ble CERC in absence of any methodologr

notified by Hon'ble GERC duly certified by Chartered Accountant. This

31.

17
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Hon'ble Commission, vide letter dated 12.O8.2021directed the Petitioner

to file a petition to the said effect before the Commission. Accordingly,

the Petitioner is filing a separate petition for consideration of Biomass

co-fired and power generated therefrom towards non-solar Rpo.

The Petitioner submits that there are no sufficient quantities of Solar as

well as Non-Solar REC available in the market. As per clause 5.1 of the

Regulations in the event of the obligated entity fulfilling the renewable

purchase obligation by purchase of certificates, the obligation to

purchase electricity from generation based on renewable energr other

than solar can be fulfilled by purchase of non-solar certificates and the

obligation to purchase electricity from generation based on solar as

renewable ener5/ source can be fulfilled by purchase of solar certificates

only. If solar certificates are not available in a particular year, then in

h cases, additional non-solar certificates shall be purchased for

nt of the RPO in accordance with Table 1. However vice versa is

itted.

titioner respectfully submits to this Hon'ble Commission that non

availability of Solar and Non-Solar REC is evident from the facts stated

in para 24 above and hence request Hon'ble Commission, ongoing

forward, to allow Petitioner to procure Solar REC in lieu of Non Solar

REC and vice versa. The Commission has allowed procurement of power

from either sources in case non-availability of power from other sources

in Gujarat Electricity Regulatory Commission (Procurement of Energr

from Renewable Sources) (Second Amendment) Regulations, 2018 as

stated below:

"4) Substitution of para 2 of Principal Regulation 4.7:

If the aboue mentioned minimum quantum of potuer purchase

either from Solar or Wind or Others (including Biomass,

Bagasse, Hydro and MSW) is not auailable in a particular

6}/*dolirt\)'* \ O
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34.

35.

Aear of FY 2017-18 to 2021-22, then in such cases, ad"ditional

reneuable energA auailable either from Solar or Wind or

Others shall be utilised for fulfilment of RPO in accord.ance

utith Column 5."

(releuant extract)

However, similar amendment is not made in proviso of Regulation 5.1,

whereby it is only permitted to procure Non-Solar REC.

The Petitioner respectfully submits that this Hon'ble Commission, in its

order dated 08.01 .2079 in Petition No. 1437 of 2Ol4 - Torrent Pouer Ltd

us Gujarat Urja Vikas Nigam Ltd on revision in RPO target in paragraph

no. 10.12 has held as under:-

"70.12. .. The reuision in RPO targets ought to be made

bg the Commission in the follouing manner:-

(a) In case of reuision in the RPO targets on account of louer
RE Capacitg addition, the Commission ought to reduce ouerall

RPO targets for all the licensees in proportion to reduction of
RE capacity addition in the State of Gujarat in FY 2013-14 as

red to FY 2012-13.

(b) In case of reuision in the RPO targets on account of
indiuidual 'releuant factors' with respect to licensees, such

reuision ought to be made considering the impact of non-

reuision in RPO targets on a licensee indiuidually."

(releuant extract)

On circulars issued bv the Ministry of Power on capping of RPO

Odisha Electricitv Regulatorv Commission (OERCI

The Petitioner submits that based on the clarification dated 01.1O.2019

of the Ministry of Power, the Odisha Electricity Regulatory Commission

ERC") OERC was pleased to issue

9
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Notification dated 3L.12.2019 regarding capping of Rpo. The oERC, in

exercise of its power to remove difficulties was pleased to issue following

direction:-

"3. Therefore, the Commission in exercise of its pouter to
remoue diffianlties in implementing the Regulations under

Regulations 12.6 of OERC ((procurement of energy from
renewable sources and its compliance) Regulations, 2O1S

hereby decides as follows:-

The CGPs uthich are commissioned before 01.04.2016, the

RPO for them uhich are pegged as prescibed in the aboue

Regulation for FY 2015-16 and shall be as follotus:

For CGPs commissioned from 01.04.2016 orulards, the RPO

shall be pegged at the leuel at the year of commissioning as

mandated by the OERC under OERC (procurement of
energA from reneutable sources and its compliance)

Regulation, 2075."

Annexed hereto

Notification dated

(releuant extract)

and marked as Annexure "S" is a copy of the

3t.t2.2019.

36.

Raiasthan Electricitv Regulatorv Commission (RERCI

The Petitioner submits that Rajasthan Electricity Regulatory

Commission (hereinafter referred to as 'RERC"), in order to bring the

Regulations in line with MOP clarifications, considered it appropriate to

modify the Regulations by way of making suitable amendments. The

RERC, on O4.O2.2O2O, was pleased to amend the Regulation 4 of the

Rajasthan Electricity Regulatory Commission (Renewable Energr

Solar source Non Solar
Sources

Total %o

0.50 2.50 3.OO

20
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obligation) (Sixth Amendment) Regulation 2o2o in view of the

clarificatory order dated 01.10.2019 of the Ministry of Power. Annexed

hereto and marked as Annexure "T" is a copy of the aforesaid

Notification dated 04.O2.2020 issued by RERC.

The Petitioner submits that as mentioned above, other State Regulatory

Commissions like Maharashtra Electricity Regulatory Commission have

implemented the Ministry of Power's clarification with retrospective

effect so as to cover the period prior to the MoP clarifications.

The Petitioner submits that Ministry of Power has issued the above

clarification after considering views of all stakeholders, including

MNRE, the nodal ministry for the promotion of Renewable Energr in the

country. The clarification is based on operational difficulties faced by

the CPPs in meeting the RPO.

The RPO Regulations 2OlO confer power under Regulation 5 and

Regulation 84 of GERC (Conduct of Business Regulations) on this

'ble Commission to remove difficulty. Similarly, the Regulations also

power to issue orders and practice direction. The Petitioner

tfully submits that the present case falls for exercise of the

rs by this Hon'ble Commission.

The Petitioner respectfully submits that sometime in 2017 the four

distribution companies of Gujarat Urja Vikas Nikam Ltd had filed

Petition (being Petition No. 1688 of 2077) seeking revision in RPO

targets for FY 2076-17, the said Petition was filed on the basis that they

were not able to comply RPO compliance for factors beyond their control

and other reasons. One of the reasons for non-compliance was

mentioned as lower capacity addition at National and State level from

2Ol2-L3, 2Ol3-14, 2OI4-15 and 2Ol5 -16 leading to lower wind

38.

39.

ib\),l''"' Iffi,
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generation/ wind RPo compliance during FY 20 16-17. This Hon'ble

commission, by its order dated 6th May, 2o2o, was pleased to revise the

Renewable Purchase obligation for wind and other category for Fy

2016-17. Annexed hereto annexed and marked as Annexure "IJ" is

copy of the aforesaid order dated 06.05.2020 passed by this Hon'ble

Commission.

SUBSEQUENT DECISIONS OF THE EXPERT TRIBUNAL (APTELI ON

THE MERITS OF THE ISSUE PENDING BEFORE THE HON'BLE

HIGH COURT:

The Petitioner states that the Electricity Act 2OO3 is a special

enactment and a complete code by itself. The Act contemplates a mode

of redress with the orders of the Electricity Regulatory Commissions

being amenable to a Statutory Appeal to the Hon'ble Appellate

Tribunal for Electricity (APTEL).

The APTEL is an Expert Tribunal comprising of a technical member

along with a judicial member. Post the common judgement and order

dated I2.O3.2O15 in SCA No. 791 of 2071 as well as the interim order

dated 05.05.2015 in the LPA No.847 of 2015 wherein SCA No.936 of

l1 was preferred, there have been subsequent developments by way

gements passed by the Expert Tribunal on the merits of the

. These judgements would indeed have a persuasive value before

Hon'ble Gujarat High Court in the pending LPA No. 847 of 2015.

The Petitioner extracts some relevant portion of the judgement, which

vindicates the Petitioner's stand on merits with regard to the

interpretation of Section 86 (1) (e) qua the Petitioner being an obligated

entity.

d. The Hon'ble APTEL in its judgement dated O2.Ol.2Ol9 in JSIT Steel

Limited Vs. Tamil Nadu Electricitg Regulatory Commission, 2079

SCC OnLine APTEL 19, has held as under :

a.

b.

f"**:i,l
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42.

u43. It is manifest on the face of the judgment, as stated

supra, the Captiue consumers hauinq coaeneratino
plants cannot be fastened with the obliqation to
procure electricitu from reneutable enerau sources. as

that utould defeat the obiect of section 86(7)(e) of the
Electricitu Act, 2OO3 and cogenerating plants haue to be

treated at par uith renewable energA generating plants for
the purpose of RPO obligations. 1/ is pertinent to note that

the aforesaid judgment has been consistently follouted by

this Tribunal in seueral cases e.g. Dmami Paper Mills

Ltd. u. Odisha Electricity Regulatory

Commission in Appeal No. 54 of 2012 dated 30.01.2013

reported in 2013 SCC OnLine APTEL 23....

(releuant extract, emphasis added)

The Petitioner craves leave to refer to rely upon the

judgments of Hon'ble APTEL in JSW Steel Limited Vs. Tamil

Nadu Electricity Regulatory Commission, 2O19 SCC Online

APTEL 19.

PENDENCY OF SIMILAR MATTER BEFORE HON'BLE HIGH COURT.

BOMBAY AND CONSIDERATION OF THE PENDENCY BY THE

HON'BLE MERC.

a. The Petitioner submits that the issue of the Hon'ble High Court being

seized of the challenge relating to the Petitioner being subjected to RPO

as an "obligated entity", being sub-judice (LPA No. 847 of 2015), in

A'R Y similar circumstances, in Maharashtra has been considered by the

A\on'ble MERC, while dealing with a Writ Petition in the Hon'ble High

!: urt, Bombay. This consideration balances diverse interests and is

l\ $\iio$;ioii'-f {1 il,.:l: quitable.YurLqvrv.

The Hon'ble MERC, in C tiae Pou.ter Producers Associction (CPPA)

Vs, Mo.harashtra Energg Deaelopment Authoritg (MEDA), Case lVo.

68 of 2019 Order dated 22.O5.2OI9, has held as under :

9. The Commission notes that in its Order dated 28 March,

2018, it has elaborated detailed background and rationale

\t*$*'$)
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for imposing RPO on fossil fuel based cogeneration plants.

Subsequent to this Order, CPPA has filed Wit Petition No.

269 of 2019 before the High Court challenging MERC RpO

Regulations, 2076 tphich has imposed RPO on fossil fuel
based cogeneration plants. Admittedlu. there is no Stau
Order in this matter from the Hioh Coutt. (Jnder such
circumstances. RPO Reaulations.20T6 need to be

complied uith. Houteaer, CPPA contended that if it
succeeds in its Writ Petition, then expenses incurred
on compluina uith RPO would cause financial loss to
it and hence it reouested for rollouer of RPO taraet till
Writ Petition is finallu d.ecided bu the Hiah Court. In
the opinion of the Commission one cannot take stand that it

utould not comply tuith the Laut in force till its Petition

challenging such Law is decided by the Court especially

when no inteim relief has been granted on the writ petition.

10. The Commission in its Order dated 28 March, 2018 has

already allouted CPPA to comply utith its RPO for FY 2016-

17 and FY 2017-18 in FY 2018-19. The Comrmission in its
recent Orders on ueification of RPO targets by uarious

Obligated Entities has defened the shortfall of RPO targets

of FY 2017-18 to March 2020. Further, the Commission has

held that it tuill initiate the next proceeding of RPO

Compliance for three Aears starting from FY 2014-15 to FY

2016-17 once the consolidated data of OA Consumers and

CPP Users is receiued from MEDA.

1 1. In the light of the aboue-mentioned facts including the

prouisions o/ the Regulations and that since no stay is
granted by the High Court, the Commission is of the opinion

that the Petitioner is bound to folloru the preuailing

Regulations. Since the Commission has alloued other

obligated entities to meet its obligation by March 2020, the

Commission is allowing similar concession to the fossil fuel
based cogeneration plants to fulfill its anmulatiue RPO

targets bg March 2020.

72. Alternatelu, as highlighted in para 10 aboue, the

Commission uill be initiating the RPO Compliance

ueification process for FY 2014-15 to FY 2016-17 for CPP
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users and OA Consumers. After crystallization of the

ueification process is completed by the Commission, the

shortfall (if any) uill be ascertained, and the petitioner
shall deposit the amount equiualent to the REC floor
prices of the shortfall units and fur-ther on uear to
aear basis to meet its RPO. utith the MEDA till such
time the utrit petition is decided bu the Hiqh Court.
The Commission opines that this alternatiue option
will address the concerns of the petitioner about the
possible ho,rdship in case it succeeds in the Hiah
Coura.

13. The Commission directs MEDA to submit the releuant

past data for FY 2014-15 to 2016-17 within 45 days of this

order so as to enable the Commission to take up the

ueification process. The Commission will deal uith the

period beyond 2016-17 in its order of ueifi.cation for the

Aears 2014-2015 to 2016-2017.

(releuant extract, emphasis added)

Annexed hereto and marked as Annexure '3V" is the copy of the

aforesaid Order dated 22.05.2019 passed by the Hon'ble MERC in Case

No. 68 of2Ol9.

c. The Hon'lcle MERC, in Captiue Pouter Producers Association (CPPA)

Vs. Mahardshtra Energg Deueloprnent Authoritg (MDDA), Case lVo.

13O of 2O2O Order dated O5.1O.2O2O, has held as under :

10. The Commission underscores that in its earlier Orders

dated 27 March 2019 and 22 May 2019 in Case No. 36 of
2019 and 71 of 2019, respectiuely, it hc.s asked to initiate

the proceedings of RPO compliance by CPPs from FY 2014-

15 to FY 2016-17 and to address the MoP's clarifications in

those proceedings. Howeuer, due to uarious reasons such

proceedings haue not been initiated. It is also a fact that
RPO-REC Reaulations 2076 haue been challenoed

before the Hon'ble Bombau Hiah Court bu CPPA and
the matter is still pendino adiudication.

,,:t--^ll[l

drl;,.il,11

Siilul'lu

25



26

12. Therefore, irt exercise of pou.ter under Regulation 19 of
RPO-REC Regulations 2016, the Commission rules that the

composite RPO targets for the CPPs commissioned before 1

Apil 2016 shall be 9o/o for the Operating Peiod of such

Regulations, Prouided that in case of any augmentation of
the Captiue Generating Plant, the RPO target for augmented

capacitg shall be equal to the RPO target applicable for the

Aear in uhich such augmented capacity has been

commissioned. For the Projects commissioned on or after 1

Apil 2016, the composite RPO target shall be equal to the

target applicable fo, the Aear in uthich project is

commissioned, for the Operating Period of RPO-REC

Regulations 2 0 1 6 orrut ards.

(releuant extract, emphasis added)

Annexed hereto and marked as

Order dated 05.10.2020 passed

130 of 2O2O.

Annexure "W" is a copy of the

by the Hon'ble MERC in Case No.

d. The Hon'ble MERC in Captiue Power Producers Association I/s.

Maharashtra Energg Development Authoritg, Case No. 717 of 2O2O

Order dqted 06.1O.2O2O, has held as under :

7O. Hauing clarified about option giuen in its Order dated 22

May 2019, the Commission notes that CPPA has requested

additional time upto March 2021 for meeting cumulatiue

RPO target and also requested for option of giuing Bank

arantee, instead of depositing the RPO shortfall amount

MDDA. The Commission notes the fact that Writ
ion chal licabilitu to CPP Users

bre the h Court. The Comrnission

also acknowledqes the contemporaru ho;rdship faced
bu the industries due to lockdown and economic

slowdown due to manaqement of COVID-79 pandemic.

Fufthen CPPA ho,s shotl^:n ta,illinqness to exercise

option proaided bu the Commission in Order d.ated 22
Mau 2079 for cornoluinq with RPO tarqets. Considering

these facts, the Commission allouts CPP Users to fulfil their

RPO

6ery?\
,d.
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anmulatiue RPO targets by March 2021. The Commission

doesn't think it is appropriate to substitute the deposit of
equiualent amount of REC uith bank guarantee. It is

pimaily the responsibility of euery obligated entity to

comply with the statutorily mandated RPO. Cornmission

has alreadu oiuen a concession to CPPA in terms of
option to deposit the equiualent amount pendinq
resolution of their qrteaance before Hon ble Hiah
Cour-t. The Commission doesn't intend to dilute the

obligation any further bg adopting a tedious process asking

MEDA to track ualidity of bank guarantees of euery CPPA

member and liaise uith banks to encash the same.

I 1. For the sake of completeness, the Commission utould

like to mention that in its Order dated 5 October 2020 in
Case No. 130 of 2020 (Petition filed by CPPA), using its
powers to remoue dfficulties and to giue effect to Ministry of
Power's clarifications dated 1 February 2019 and I October

2019, the Commission hc"s reuised CPP User's RPO targets

for FY 2016-17 to FY 2019-20. The same shall be

considered uthile arriuing at cumulatiue RPO targets to be

met by CPP Users.

(releuant extract, emphasis added)

hereto and marked as Annexure "X" is the copy of the Order

Case No. 1 11 of 2O2O06.10.2020 passed by the Hon'ble MERC in

43. In the abovementioned circumstances, the Petitioner is humbly

requesting Hon'ble Commission to allow Petitioner to roll over balance

RPO of the year 2O2O-21 within one year from the date of this Hon'ble

Commission's order on the subject matter and also be pleased to pass

appropriate directions on the pending application towards RPO

compliance being 2Ol7- 18 (Petition no: l78l of 2Ol9),2O18-19 (Petition

no: 1792 of 20 19) and 2Ol9-2O (Petition No. 1892 of 2O2O)

fd6EHDRA
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In the aforementioned facts and circumstances, the Petitioner most

humbly respectfully prays that:

(a) This Hon'ble commission be pleased to relax or waive the

provisions of the GERC RPo Regulations, 2olo to give effect to

and implement the Government of India, Ministry of power's

circular dated ol.o2.2ol9 and 01.10.2019 so as to ensure

capping of the RPO for captive power plants as per the Ministry

of Power's Clarification orders;

(b) This Hon'ble Commission be pleased to revise the RPO targets

for the FY 2O2O-2O21;

(c) In view of non-availability of REC in the market due to stay on

trading of REC, this Hon'ble Commission be pleased to ro11 over

balance RPO of FY 2O2O-21 to the year 2O2l-22 or the FY in

which this petition is disposed off, whichever is later.

(d) any other order this Hon'ble Commission may deem fit in the

matter.

Date: Ol.O9.2O2l

Place: Ahmedabad
Date: L.og.zozt

Relionce Industries Ltd'

tIoIH,,Y,#,*,
DEPONENT

For Nanavati Associates
Advocates for Petitioner

DECLARATION

The subject matter of the Petition has not been raised by the Petitioner

before any other competent forum, and that no other competent forum is

currently seized of the matter or has passed any orders in relation

thereto.
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BEFORE THE GUJARAT ELECTRICITY REGULATORY COMMISSION,
GANDHINAGAR

PETITION NO. oF 202L

IN THE MATTER OF: Regulations 4, 5 and

Electricity Regulatory

(Procurement of Energr

Sources) Regulations, 201O

And

9.1 of Gujarat

Commission

from Renewable

Gujarat Electricity

(Procurement of

Sources) (First

20t4.

And

Gujarat Electricity

(Procurement of

Sources)

Regulations, 2018

AND

Regulatory

Energr from

Amendment)

Commission

Renewable

Regulations,

IN THE MATTER OF:

Reliance Industries Limited
Having its Oflice at
Ketan Contruction Limited
Sindhu Bhawan Marg,
Near Orion Ceremonial Lawns,
Bodakdev,
Ahmedabad - 38OO54

Regulatory Commission

Energr from Renewable

(Second Amendment)

... Petitioner

AFFIDAVIT VERIFYING THE PETITION

I, Ashish Shah, S/o Balchandra Shah, Adult, residing at Ahmedabad, do

solemnly aff,rrm and say as follows:

I am a Sr. General Manager of Reliance Industries Ltd., the Petitioner

company herein and I have read the petition pertaining to the above case

29
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and I am competent and duly authorized by the Petitioner company to

make this Affidavit.

Solemnly affirmed at Ahmedabad on _th day of September,2021, that

the contents of the above affidavit are true to my knowledge, no part of it

is false and nothing material has been concealed therefrom.

Place: Ahmedabad

Date: h .Og.Zozt--7-

For, Reliance lndustries Ltd,

Wf"-bhltl-
Authorised Signatory

NOTARIAL 
NOTARIAL

DEPONENT

sole 2021

Si., &Slgrrecr rtclore Me
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Versus

do hereby Nominate, authorize and appoint

NANAVATI ASSOCIATES
ADVOCATES

Satyam Corporate, Square, Block-B, Behind Rajpath Club, Nr. Friends Avenue,
Off. S.G. Highway, Bodakdev, Ahmedabad- 380 O59

Represented by Dharmishtha K. Nanavati, Keyur D. Gandhi, Pranit K. Nanavati, Kunal K.
Nanavati, Nirav Joshi, Nisarg M. Desai, Raheel S. Patel, Kunal J. Vyas, Laukik Pant, Divyesh
D. Bais, Pooja Rohan Shah, Shriyang Masruwala, Gaurav Dave and Jaimin Mistry hereinafter
called the Advocates, to be my/our Advocates in the above noted matter and authorize them: -

To act, appear and plead in the above noted matter in this Court or any other Court where the
same may be tried or heard or in the appellate courts.

To sign, file and present pleadings, applications, appeals, cross objections or petitions for
execution, review, revision, restoration, withdrawal, compromise or other petitions, replies
objections or affidavits or other documents as may be deemed necessary or proper for the
prosecution of the said case at all stages.

To file and take back documents.

To withdraw or compromise the said case of submit to arbitration any differences or disputes
that may arise in or touching upon any matter relating to the said case.

To take out execution proceedings.

To deposit, draw and receive moneys, cheques and grant receipts therefore and to do all things
and acts which may be necessary to be done for the progress and in the course of the
prosecution of the said case.

To appoint, instruct any other legal practitioner, authorizing him to exercise the power and
authorities hereby conferred upon the advocate/s;

AND I/WE agree to ratify all acts done by the aforesaid advocate/s in pursuance of this
authority.

BEFORE THE HON'BLE GUJARAT ELECTRICITY REGULATORY COMMISSION,
GANDHINAGAR

PETITION NO. OF 2O2L

Petitioner(s) / Appellant(s) /
Applicant(s)

Respondent(s) / Opponent(s)

VAI(ALATNAMA

r/wE, Rr,luqrz .T-d**hu {tt

Date this $day of September ,2021\t\r \ ti,(:\ z. ',

' 
t' t u'-l

l\r>')
I

Accepted
Phone : (O79]' 40038081-05

FAX 079-40038086

Lawyers Chamber No.230

Phone :27663980
e-mail : efiling@nanavatiassociates.com

,',;r; Relionce lndustries Ltd.
Client(s) Signature

Name

Designation

Company Seal

---kAtP$ghtl'''
Authorised Signotory
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BXTRAORDINARY

elr4 III- EruS 4

PART Ill-Section 4
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PUBLISHED BY AUTHORITY

No.26 NEW DELHI, MONDAY, JANUARY 18,20I0

CENTRAL ELECTRICITY REGULATORY COMMISSION

NEW DELHI

No. L-ll121201O-CERC Dated: l4th January, 20 l0

NOTIFICATTON

In exercise of powers contbred under sub-section (l) of Section 178 and Section 66 read with clause
(y) of sub-section (2) of Section 178 of the Electriciry Act, 2003 and alt otlrer powers enabling it in
this behalf, and after previous publication, the Central Electricity Regulatory Commission hereby
makes the following regulations for the development of market in power from Non Conventional
Energy Sources by issuance oftransferable and saleable creclit certificates:

I. Short title and commencement and extent of application

l. These Regulations may be called the Central Electricity Regulatory Conrmission (Ternrs
and Conditions for Recognition and lssuance of Rencwable Energy Ccrtificate for
Rcnewable Energy Generation) Rcgulations, 201 0.

2. These Regulations shall come into force frorn the clate of their notitlcation in thc Official
Gazette.

3. These Regulations shall apply throughout India except thc State o1'Jammu and Kashmir.

489
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RE Certificate Regulotions, 2070

2. Definitionsandlnterpretation:

(l) In these Regulations, unless the context otherwise requires,

a) 'Act'means the'Elech'icity Act, 2003 (36 of 2003);

b) 'Central Agency' nreans the agency as may be designated by the Commission under clause
(l ) of Regulation 3;

c) 'Certilicate' means the renewable energy certificate issued by the Central Agency in
accordance with the procedures laid down by it and under the provisions specified in these
regulations;

'Commission' rneans the Central Electricity Regulatory Commission referred to in subsection
(l ) of Section 76 of the Act;

'eligible entity' lneans the entity eligible to receive tlre certitlcates under these regulations;

'floor price' rneans the minimum price as determined by the Commission in accordancc with
these regulations at and above which the certificate can be dealt in thc power exchange;

'forbearance price' means the ceiling price as deteranined by the Comrnission in accordance
with these regulations within which only the certificates can be dealt in the power exchange;

'MNRE' means thc Ministry of New and Renewable Enelgy;

'obligated cntity' means the entity nrandated under clause (e) o1'sub-section ( l) of Section
86 of the Act to fulfil the renewable purchase obligation;

'Power Exchange' lneans that power exchange which operates with the approval of the
Commission;

[]'

'renervable energy sources'means renewable sources such as small hydro, wind, solar
including its integration with combined cycle, biomass, bio fuel cogeneration, ruban or
municipal waste and such other sources as recognized or approved by MNRE;

'renewable purchase obligation' means the requirernent specified by the State Commissions
under clause (e) of sub-section (l) of Section 86 of the Act, Ibr the obligated entity to purchasc
electriciry fiom renewable energy sorrces;

'State Agency' means the agency in the concerned state as rnay be dcsignated by the State
Conrtnission to act as thc agency for accreditation and rcconrmending thc rcnewable encrgy
projects for registration and to undertake such flinctions as may be specitied under clause (e) of
sub-section (l) of Section 86 of the Act;

'State Comnrission' nrcans tlre State Commission refbrred to in sub-section (64) of Section 2
of the Act and includes a Joint Comnission referred to in snb-section ( I ) of Scction 83 of the
Act;

tYear' means a financial year.

(2) Words and expressions used in these Regulations and not defined herein but defined in the Act or any
other regulations jssued by the Commission, shall lrave the same meaning assigned to thern
respectively in the Act, or such other regrilations issued by the cornnrission.

1 
Del"t.tl vide Second Amen<lnrent Regulations,20lj rv.e.[ 11.7,201.1
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Central Agency and its functions:

(l) The Commission shall designate an agency as the Central Agency after satisl4ng itself that the

said agency has the required capability of per[orming its functions as provided under these

regulations.

(2) The fturctions of the CentralAgency will be to undertake:

(i) registration of eligible entities,

(ii) issuance of certificates,

(iii) maintaining and settling accomts in respect of certiticates,

(iv) repository of transactions in certitrcate.s, and

(v) sttch other functions incidental to the implementation of rcnewable energy certificate
mechanism as may be assigred by the Commission from tirne to time,

(3) Subject to provisions of these regulations, the Central Agency, with approval of the
Commission and after inviting comments tiom the State Agency shall issue a detailed
procedue for registration of etigible entities, verification of genemtion of electriciry and
its injection into the grd by the eligible entity, issuance of certificates and otlrer relevant
and residual matters:

Provided that the detailed procedure shall be prepared by the Central Agency and subrutted
to the Commission for approval within sixry days fi'onr the date of notification of thesc
regulations:

Provided fi,uther that while preparing thc detailed procedure thc Central Agency shall give
tluee weel<s time to the State Agency and other stakeholders lbr conxncnts:

Provided also that tlre Comnrission nray at any time cither on its own motion or on an
application or representation nrade by any interest;d party clirect thc Ccntral Agency to nrodity,
add or delete any of the provisions of the detailed procedure as deemed appropriate ancl upon
such directions by the Cornmission the detailed procedure shall be irnplemented with such
modifications.

(4) The Commission may issue directions to the Central Agency in regard to the discharge of
its liurctions and the Central Agency shall always act in accordance with tlre directions
issued by the Commission,

Categories of Certilicates :

(1) There shall be lwo categories of cerliticates, viz., solar certificates issued to eligible entities
for generation ofelechicity based on solar as renewable energy sol[ce, and non-solar certifrcates
issued to etigible entities for generation of electricity based on renewable energy sources
other than solar:

(2) Thc solar certificate shall be sold to thc obligated entitics to cnable them to rneet their
renewable ptur:hase obligation for solar. and nou-solar cefiificate shatl bc sold to the obligated
entities to enable them to meet their obligation tbr pu-chase trom Lenewable energy soul'ces
other than solar.

Eligibility and Registration lbr Ccrti ticates :

(l) A generating company engaged in generation of electricity from renewable energy sources
shall be etigible to apply for registration fbr issuance of ancl dealing in Certiticates if it
ftrltils the tbllowing conditions:

5.
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a. it has obtained accreditation tiom the State Agency;

t(b) it does not have any power pu'chase agteement lor the capacity related to suclt
generation to sell electriciry, with the obligated entiry for the purpose of meeting is
renewable purchase obligation, at a tariff determincd under sectiotr 62 or adopted under
Sectiorr 63 ofthe Act by the Appropriate Comrnission:

Provided that in case of rcnewable energy sources based co-genemtion plants, the

connected Ioad capaciry as assessed or sanctioned by the concerned distribution licensee,
shall be considered as the capacity for captivc consumption fbr the puryose of issue of
cefiificates, inespective of the capaciry of such plants covered turder the power purchase
agreement.]'

c. it sells the electricity generated either (i) to the distribution licensee of the area in which
the eligible entity is locatcd, [at the pooled cost of power purchase of such distribution
licensee as determined by the appropriate commission]' (ii) to any other licensee or to an

open access consumer at a rnutually agreed price, or tluouglr power exchangc at nrarket
determined price.

Explanation. - for the purpose of these regulations 'Pooled Cost of Purchase' nteans
the weighted average pooled price at which the distribution licensee has purchased the
electricily including cost of self generation, if any, in the previous year from all tlre
energy suppliers long-term and shorl-term, but excluding those based on renewable
energy sourcesr as the case may be.

[Provided that sr.rch a generating con'lpany having entered into a power purchase
agreement for sale of electricity, with the obligated entily for the pulpose of'meeting its
renewable purchase obligation, at a tariff cletermined under Section 62 or adopted under
section 63 of the Act by the Appr-opriate Commission shall not, in case ot'pre-matrue
temrination of flte agreement, be eligible for participating in thc Renewable Enerry
Certificate (REC) scheme for a period of three years from the date of tennination of suclr
agreement or till the scheduled date of expiry of power purchase agreement whichever is
earlier ,if any order or nrling is found to have been passccl by an Appropriate
Commission or a competent court against the generating company for material breach ol
the terms and conditions of the said power purchase agreement:

[ ]o

[Provided ftlrther that a renewable energy generator selling electricily component to
third party tluougir open access shall be eligibte for the entire energy generated from
such plant for participating in the REC scheme srrbject to the condition that such
gencrator docs not avail or does not proposc to avail any bcnctit in the fbnn of
concessional/prornotional transnrission or whecling clrarges or banl<ing faciliry beneflt:

Provided also tlrat if such a renewable energy generator forgoes on its own, the benefits
of concessional/promotional transmission or wheeling charges or banking facility
benefit, it shall become eligible for participating in the REC schcme only aftei the datL
of forgoing such benefits:

Provided also that the above mentioned condition fbr renewable energy gcnerator

It,frg electricity component to third parly tlrough open access fcrr particrpiti-ng in the
REC scheme shall not apply if the benefits given to such renewable energygeneiator in
the form of concessional transndssion or wheeling charges andlor binlcing facitiry
benefit are withdrawn by the concerned State Electriciry Regulatory Cornnrission ancVor
the State Government:

2 
Substitute.l vide Second Amendmcnt Regulntions, 20 I j rv.e.l l I .7.201 j

3 
Substitt,tsd vidc Scconrl Amendmcnl Rcgulations.20li rv.c.l'| 1.7.201j

w.c. t'. I I .7.10 I I ilnd latcr dclctcd ttdc Fourth Arrcndrncnt Rcgu lariuns. 20 I 6 rv e.l. -10 I l(, | ()
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Provided also that if any dispute arises as to whether a renewable energy generator has
availed such concessional/promotional benefits, the same shall be lefered to the
Appropriate Commission for decision.

Explanation: For the purpose of tliis Regulation, the expression "banking taciliry
benefit" shall mean only such banking facility whereby any renewable enerry generator
gets the benefit of utilizing the banked energy at any-time (including peak hours) even
when it has injected into grid during off-peal< lrours."]'

(d) It does not sell electriciry generated from the plant, either directly or through lrader, to
an obligated entity for compliance of the renervable pur-chase obligation by suctr entity.]('

[( lA) A distribution licensee shall be eligible to apply tbr registration with the Central Agency
fbr issuance of and dealing in Cerlificates if it tirlllls the fbllowing conditions:

(a) It has procured renewable energy, in the previous financial year, at a tariff determined
under Section 62 or adopted under Section 63 of the Act, in excess of thc renewable
purchase obligation as may be specified by the Applopnate Commission or in the
National Action Plan on Climate Change or in the Tariff
Policy, whichever is higher:

Provided that the renewable purchase obligation as may be specified for a year, by the
Appropriate Commission should not be lower than that for the previous financial year.

Provided further that any shortfall in procurement against the non-solar or solar power
procuremettt obligation set by the Appropriate Commission in the previots threc years.
including the shortfall waived or carried forward by thc said Conrmission, shall be
adjusted first and only thc remaining additional procurement beyoncl the tlreshold
renewable purchase obligation - being that specihed by the Appropriate Courmission or
in the National Action Plan Climate Change or in the TariffPolicy, whichevel is higher -
shall be considered for issuance of RECs to the distribution licensees.

b) It has obtained a certification from the Appropriate Clommission, towards
proctu'ement of renewable energy as provided in sub - clause (a) of this le-uulation.]7

[(lB) A Captive Generating Plant (CGP) based on renewable cnergy sources. including
renewable energy generating plant not fultilling the conditions of CGP as prescribed
in the Electricity Rules, 2005 but having self-consumption, shall not be eligible for
participating in the REC scheme for the energy generated fi'om such plant to the
extent of self-consumption, if such a plant:

a) has been commissioned prior to 29tli Septen-rber 2010 or after 3lst March
2016: or

b) is not registered with Central Agency r.rnder REC schenre on or before 30th
June 2016.

Provided that a CGP based on renewable energy sources, including renewable
9lergy gcnerating plant not frrlfilling the conditions of CGP as prescribcd in the
Electricity Rules, 2005 but having self-consumption, and fLrititting both the
following conditions;

a) having date of comrnissiorring betwcen 29rh Septenrber 2010 arrd 3lst
March 2016; and

b) registered with central Agency under REC scheme on or before 30th June
2016

t 
Add.,l ,id. Fourth Arnendmcnl Regulations, 20 l6 w.e.l'. 30.1.20 I 6oAdded virlc Scconrl Amcndrncnt Rcgulatiorrs,20I3 rv.c.f I1.7.20I3

'A.l,l.rl uid" Third Anrcndmunt Rcgrrlations, 20 I 4 rv.r:.[ 1.0 1.20 I 5
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shalt be eligible fbr the entire energy generated tiom such plant tbr participating in
the REC scheme subject to the condition that such plant does not avail or does not

propose to avail any benefit in the form of conoessional/prornotional transmission or
wheeling charges and/or banking facility benetlt:

Provided further that if such plant meeting the eligibility criteria for REC, tbrgoes
on its own, the benef,rts of concessional transmission or wheeling charges ancUor

banklng facility benefit, it shall become eligible for participating in the REC scheme
only after a period of three years has elapsed from the date of forgoing such
benefits:

Provided also that the above mentioned condition for participating in the REC
scheme shall not apply if the benefits given to such plant in the form of concessional
transmission or wheeling charges and or banking facility benefit are withdrawn by
the concerned State Electricity Regulatory Commission and/or the State
Government:

Provided also that if any dispute arises as to whcther a CGP or any other renewable
e nergy gerlerator has availed snch concessional/promotioual benefits. thc .samc shall
be referred to the Appropriate Conrmission for decision.

Explanation:- For the purpose of this regulation, the expression ,,banking facility
benefit" shall mean only such banking facility whereby the CCP or any other
renewable energy generator gets the benefit of utilizing the banked energy at any
tinre (incltrding peak hours) even wherr it has irr.lected into grid during off-peak
hours.]8

(2) The generating company [or the distribution licensce, as the case rnay be]" after fulfilling the
eligibility criteria as provided in clause (l) of this regrrlation may apply tbr registration with
the Central Agency in such l'uanner as may be provided in the detailed procedure:

(3) The Central Agency shall accord registration to such applicant within fifteen days fi-onr the date
of application for such registration.

Provided that an applicant shall be given a reasonable opportunity of being heard before his
application is rejected with reasons to be recorded in writing.

(4) A person agrieved by the order of the Central Agency urder proviso to clausc (3) of this
regulation may appeal before the Commission within fifteen days hom the date of such
order, and the Cornmission may pass order, as deemed appropriate on such appeal.

6. Revocationol'Registration

(l) If the Central Agency, after uraking an enquiry or based orr the reporl of the Compliarrce
Auditors, is satisfied that public interests so requirc, it uray revoke registration 

-of 
the

eligible entity in any of the following cases, namely:-

(a) where the eligible entity, in the opinion of the Central Agency, makes wilful ancl
prolonged delault in dou:g anything required ofhim by or undcr these regulations;

(b) where flre eligible entily brealrs any of the terms and conditions of its accreditation or
registration, the breach of which is expressly declared by such accreditation or registration
to render it liable to revocation;

(c) where the eligible entiry fails within the period required ,,ilrlHr::Ti:lnJl"^r:,;"rr"t

on it by its accredltation or
rity, or pay the f'ees or other

I 
luscnctl vitlc Fourlh Anrcrrdrncnt RcBulitrions. l0I6 rr,.c.t. 10..1,20I6

' A.i,l.,t vi.l. Tlri,d Amcndnrcnt Rcgularions. 20 I 4 rv c.l. 1.0 l.l0 l -i
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(2) The Central Agency before revoking the registration turder Clause (l) of this regulation shall
give to the eligible entity reasonable opportunity for being heard.

(3) Notwithstanding the provisions of sub-regulations (2) and (3) above, the Cormrission rnay

from time to time direct the Central Agency to initiate enquiry and./or revocation process if the

Commission deems it fit where any or all of the conditions as at claues (a) to (c) of sub-
regulation (l) exist.

(4) A person aggneved by the order of tlre Cenhzl Agency under proviso to clause (l) of this
regulation may appeal befole tlre Commission within lrfteen days of suclt order being
communicated, and the Conrnrission may pass order. as deenred appropriate on such appeal.

Denomination and issuance ol' Cedilicates

(l) [The eligible entity [other than dish-ibution licensee] r') shall apply to the Central Agency
for certificates within six months from the correspondirrg generation lronr eligible
renewable energy projects:

Provided that the application for issu,ance of certificates may be nrade on lOth, 20th and last day
of the month.]rl

[(lA) The eligibte distribution licensees shall apply to the Central Agency for Certificates within
three months from the date of obtaining the certification, as provided in clause (l A) of the
Regulation 5, from the concemed Appropriate Conmrission.]''

(2) The Certitjcates shall be issued to the eligible entity after the Central Agency duly satisfies
itself that all the conditions lbr issuance of Certificate, as may be stipulatcd in the detailed
procedure, are complied with by the eligible entity:

(3) The Certificates shall be issued by the Central Agency within fifteen days from the date of
application by the eligible entities.

(4) The Certificates shall be issued to the eligible entiry on the basis of the uis of electricity
generated frorn renewable energy sources and injectcd into tlre Grid [or decmcd to be injected
in case of self consumption by eligible [captivc generating plant]'i]'o and duly accounted in the
Energy Accounting System as per the Indian Elecuiciry Grid Code or the State Grid Code as the
case may be, and the directions of the authorities constituted under the Act to oversee
scheduling and dispatch and energy accounting, or based on lwitten cornmturication of
distribution licensee to the concerned State Load Dispatch Centre with regard to the energy
input by renewable energy generators which are not covered under the existing scheduling
and dispatch procedures.

(5) The process of cerlifuing the energy injection shall be as stipLllated in the detailed procedurcs
to be issued by the Central agency.

l(6) Each Ccrtificate issued shall represent orle Megawatt hour of electriciry generatecl from
renewable energy source e and injected or deemed to be injected (in case of self
cons.unption by eligible [captive generating plant]r5 into the gnd.]r6

[(7) The Cotrunission shall dctenriue through a separate orcler, the qllautrun of Certitlcate to be
issued to the eligible entities being the solar genemting companies rcgistered under REC

toAdtl".l 
vide 'fhird Amendment Regulations, 20 l4 w.c.L l .0 I .201 5

llsrbslinrt"d 
vi<le Second Amendmcnr Regulations, 20lJ w.e.ll I 1.7.2011

" A.ld.,l vide Third Arnendurent Regularions. 201 4 rv e ll l.0l z0l 5
13 

Substirur,"d vitlc sc,cond Amendmcnt Rugulalions, 20 l 3 rv.e.[. l l.7.Zllll
toAr.l,l.d 

vitle First Amendmcnt Regulations, 2010 w c L l. 10.2010
lssubrtit 

t.,l vitle Second Anrendnrenr Regulations, 20 I I u..e.ll I I .7.20 I ltt 
Srbr,inu"d vidc First Amc[dmcnt Rcgulations. 201 0 rv.c.U l . I 0.201 0
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ttamework prior to lst January 2015, for one Megawatt hour of electricity generated ancl

injected into the grid or deemed to be injected (in case of self-consurnption by eligible CGP) into
the grid as per the following formula:

Vintage Multiplier:Floor Price of Base Yearl Cunent Year Floor Price

WherE,

i. "Base year" means the year 2012-13 being the year in which the floor price was
determined for solar REC for a period of five years"

(8) The vintage multiplier as specified in clause (7) of this Reprlation shall be provided to the solar
generating companies registered under REC framework prior lst January 2015 and shall be

applicable [for the existing and future solar RECs] ' ' for the period from I st January 20 I 5 up to 3 I

st March 2017, after which such projects shall be eligible for one REC for one megawatt hour
of electricity generated.]'o

8. Dealing in the certificates

(l) [Unless otherwise specifically permitted by the Commission by order, the certificate shall be
dealt only thlough the power exchange and not in any other manner except as provided in
clause (3) of this regulation.]re

(2) The Certificate issued to eligible entity by the Cerrtrzl Agency rnay be placed for dealing in any of
the Power Exchanges as the Certificate holder nray consider appropriate, and such Certificate
shall be available for dealing in accordance with the rules and byelaws of suclr Power Exchange:

Provided that the Power Exchanges shall obtain prior apprcval of the Comrnission on tlre nrles and
byelaws including the mechanism for discovery of price of the Certificates in the Power
Exchange,

[(3) An eligible renewable energy generator including an eligible captive generating plant shall
be permitted to retain the certificates for offsetting its renewable purchase obligation as
a consumer subject to certification and verification by the concerned State Agency:]20

9. Pricing of Certilicate

(l) The price of Certificate shall be a.s discovered in the Power Exchange:

Provit{ed that the Commission may, in consultation with the C,lentral Agency and Fonrm of
Regulatorc tiorn titnc to titne provicle fbr tlrc floor pricc anrl forbcarance pricc separatcly tbr
solar and non-solar Certiflcates.

(2) The Commission while determining the floor price and forbearance price, shall be
guided inter alia by the following principles:

(a) Variation in cost of generation of different renewable energy technologies falling under
solar and non-solar category, across States in the cotnEy:

(b) Variation in the Pooled Cost of Purchase actoss States in tlre countty:

(c) Expected electricify generation from renewable energy sources inch.rding:-

(i) expected renewable energy capacity under [tariff, tbr sale of electricity to an
obligated entity for the purpose of meeting its renewable purchase obligations,

17 
Lrr.rt.d vide Conigendunr clatccl 27.0 1 .20 1 5

'uA.l.l".l vide Third Anlcndnrent Regu larions. 20 I 4 rr,.c.l. l.0l .20 I 5
19 

Subrtitut.d litlc Sccond Arncndrrrcnt Rugulalions, 20 I i rv e .ll I I .7.201 3
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determined under Section 62 or adopted under Section 63 of the Act by the

Appropriate Commission.]2 
|

(ii) expected renewable energy capaciry under nrechanism ofcertitlcatcs;

(d) Renewable purchase obligation targets set by variors State Coulmssions.

10. Validity and extinction of Certificates

(l) [[After registration, the renewablc energy generation plant shall be eligible for issuance of
Certificaies under these Regulations from the date of commercial operation or from the date of
registration of such plant by the Central Agency whichever is later:

[Provided further that the Certificate issued under these regulations shall lemail valid tbr one
thousand and ninety five days from the date ofissuance:

Provided that the RECs which expired in the linancial year 2014-15 and the RECs issued till the

date of effect of CERC (Terms and Conditions for recognition and issuance of Renewable
Energy Certificate for Renewable Energy Generation) (Third Amendnrent) Regulations, 2014
shall remain valid for one thousand and ninety five days fronr the date of issuance or up to 3lst
March 2017, whichever is later.

Provided also that the Certificate issued to an eligible entity for the electricity generated at a tinte
when such entity fulfilled the eligibility cliteria for accreditation, shall remain valid for the said
period of onetlrousand and ninely five days, even if accreditatiort of such entity is revoked at
a later date:]22

Provided that where an etigible entity has obtained accreditation and legistration on the basis of
false information or by suppressing material information and the accreditation of such entity is

revokcd at a later date, the Certificates already issued to such entily but not redeerned shall stand
revoked hom the date of issue of snch Certificates and in respect of Certificates already redeemed,
such entiry shall deposit the amount realized from sale of such Certificates along with the interest
with the Central Agency atlhe rate of two (2) percent in excess of the applicable Shte Bark of
India Base rate per annurn.]]"

(2) Subject to the time limit as provided in clause ( l) of this Regulation, a Certificate shall be deemed
to have been extinguished after: it has been exchanged by rvay of sale and purchase in the
Power Exchange.

I l. Fees and charges:

(l) The Commission may from time to time, based on the proposal in this regard ttorn the Central
Agency, determine, by order, the fees and charges payable by the eligible entities for
participation in the scheme for registration, eligibility of cemificates, issuance of certificates
and other matters connected therewith.

(2) The fbes and charges payabte under these regulations may include onc-tiure registratiou l'ee and
charges, annual fee and chargcs, tlre transaction t'ee and charges fbr issue of certitjcate and
charges for dealing in the cerlificate in accordance with these regulations, as the Commission
may considel appropriate.

(3) The fees and charges paid by the eligible entities shall be collected by the Central Agency and
utilised for the purpose of n-reeting the cost and expense towards the remuneration payable to
the compliance auditors, the oftlcers, ernployees, consultants and representatives engaged to
pedbnn the frrnctions rmder these regulations.

21 
Subrtinrtc,l vitlc Souontl Arncn(hllcnt Rcgulati<lns,20IJ rv.c.f. IL7.ZOl3

22 
Subrtitut.d virlc Th inl Amcndment Rcgulations. 20 l4 rv.e. f, I .0 I .201 5

23 
Sobrtit ,t.,t ,i,lc Scconcl Arncndmcnt Rcgulations, 201 3 w.c t. I I .7.201 3
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12. Funding for capacity building of State Agency:

(l) The Commission may, by order, provide for a certain pelcentage of the proceeds frorn the sale of
Certificates for the purpose of taining and capacity building of the State Agencies and other
facilitative mechanisms for the implementation and monitoring of the detailed procedures issued
by the Central Agency.

(2) The proceeds as provided under clause (1) of this regulation shallbe collected by the power
exchange and transfened to the Commission or such agency ar; may be directed by the
Commission.

13. Appointment of cornpliance auditors:

(l) The Corunission may, in consultation with the Central Agency, appoint fiorn tin:e to tinre
cornpliance auditors to inquirc into and report on tlre corlpliance of these Regulations by the
person applying tbr registration, or on the compliance by the renewable enerry generators in
regard to the eligibility of the Certificates and allmatters connected thereto.

(2) The compliance auditor shall have the qualifications and experience as contained in the
Schedule to these Regulations:

Provided that the Commission may by order amend the Schedule from to tin:e.

(3) The Commission may fi'om time to time fix the remuneration and charges payable to such
auditors and all such amount payable shall be met out of the fi.u:rds which the Central Agency may
collect from the eligible entities.

14. Porver to give directions:

The Commission may Aom time to tirne issue such directions and orders as considered
appropriate for the irnplementation of these regulations and for the development of market in
power for Renewable Energy Sources.

15. Porver to Relax:

The Conunission may by general or special order, fbr le€rsons to be recorded in writing, and after
giving an oppomurity of hearirig to the parties likely to be affected may relax any of the
provisions of these regulations on its own motion or on an application made betbre it by an
interested person.

sd/-
(Alok Kumar)

Secretary

Schedule

Qualilication of Auditors

The auditor could be an individual pemon or a firm having persons with qualification and experience in the
following areas:

a. Finance or accounts or cornmerce, artd
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b. having qualifications and experience in the field of engineering with specialisation in
generition, [ansmission or distribution of electicity, experience that demonstrates an

idequate understanding of the electricity sector, institutions involved including
Regtrlatory Commission, utilities, government institutions, State agencies and their roles

and responsibilities.

Note:

The Central Electricily Regrlatory Commission (Tenns and Conditions for Recognition and Issunce of
Renewable Energy Certificate for Renewable Enerry Generation) Regrtlations, 20 l0 wcrc notifled in Part IIl,
Section 4, No. 26 of the Gazette of India (Extraordinary) dated I 8. L20 I 0 and anrended vide:-

(a) First Amendment Regulations,20l0 published in Parl lII, Section 4, No. 249 of the Cazette ol
India (Extraordinary) dated 0 I .10.2010,

(b) Second Amendment Regulations,20l3 published in Part III, Section 4, No, 192 of the Gzzette of
India (Extraordinary) dated I L7.2013.

(c) Third Arnendment Regulations, 2014 published in Part III, Section 4, No. 380 of the Gazette of
India (Extraordinary) dated 3 1.12.20 14.

(d) Corigendum dated 27.01.2015.

(e) Fourth Arnendment Regulations, 2016 published in Part III, Section 4, No. I 12 of the Gazette

of India (Extraordinary) dated 30.03.2016.
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Dircct,- ot'N.Iu,icipaliiies, t5c Cornrtlis.si.ncr of Policc. tltc I)ircct<lr of

Protrihition and'tixcise, the I)istrict \'lagistratcs attd thc I'-loction
' 
C;rrrrtri-ri"', F)lcction'l'ri'rtnals' Ilcturnin g Of6ccrs n ttd otltc r

Itrthoritics trnder thc Iilection Comlnissi<ttt'

G U.I rI LT A'I' EI,F, CTRI (]iTY RIiGU I.. 'I'ORY C() I}I M i SS I 0 N (( ; IiR C)

I)rocttrentent o[' Energy fronr llencrvablc Sottrccs

Notificatiorr No 3 oi2010

8(r (l)(el arrcl ltil ol'.tltc i:lectricrty Act 2()0'l t'16

El cctric ity llcqtt l itto t r' (-' tir ttlrtt s-stotr he rcb y tt tit ke'"

front renerrable clt,-:t'qY sotll-cDs to any pcrsoll ltnd

istt'i[rution liccrtscc' rvithttr tlttr State of Gularat'

l. Short'l'itle, Extcnt and Cotttllrcttcentcltt

i. -l.hese Regrrlrtiorrs slrirll trc called tlrc Grr.iarlt F.lcctricity Ilcgtrlart>rv ('ornttttssitln (Procutelttcttt ol-

tincl'gy [r.ttt Rcrtr:rv:t5Ic Stlttrcc.s) Rel-ltrIati'rrs' 20 I 0'

rr 'l'ltcsc Rcgtrlatiorr:', r\tt:p(l ro tlte wholc ol'tll(' sllltc crl'Gtrlarat

rii. l'hcse Rc*rlaliorrs, cxc:lr-rclirrg clausc S slrirll eotno ittto iirrc--c ol.t tlti'cl;iltr rl1'thcir p'-rblic:ttiotr irt tlir'

Gaz.cttc.

ir,, clause ti ol'thcsc ll.egrrlutions shall cclrnc ilrtrl [,.r|cr-. frorrr a datc t() L.'c rttll'iiicrl [ry tlte c'otllt:tissiort

seParatel Y.

2. I)cfinitiolr.sand Ittlerprclltion

2,1 Irr tlrese Ilcgtrlalions. trnlt:ss lhe context o[]terrvt.st'requlrcs -
(;r) 'Act' ttttlatts thl: [ilcrstricity Act. 200'] (Acr '16 ol' 20C)3):

(l)) .At.ca 0i Sultp)y' t.lt(:il,ts thc area witlrilr rvhich a cjistribtrtiort licc:ltscc is attt'hcrrizt:rl to str1t1ll1'

cleclricity';

(c) 'Ccrrrlrl Agcpuy'rlcilns thc lrgcrtcy'opcllrrirrg tltt Natirlttal l-oatl l)isllatclt (u'l)ll't'tlr sttcll rr(llt't

agcncv irs tltu ()crrrr;rl (lclnrrnissiorr niay ddsirttitlc l't'tltlt lttttr't() Lilll(:.

I\'(l l;r 27-r I ].i:' i
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(d) ,Ccntral Colrunissiort' meaDs Lhe Central Electricity Reguiirtow Contrnission referre.d to itl sttb-

section ( I ) of scction 76 of the Act:

(c) 'Certificate' means Lhe renewable energy cefiificate issucd by the Central Agency in accot'dance

wig the procedru.es laid down by it and unde.r rhe provisions specified in the Ccntral ElccLricity

Regulatory Comrnission (Terms and Conditions for recogrrition and issuance of Rettewable Energy

Certificate for Renewable Energy Generation) Regulations' 2010;

(l)'Cornntission' tneans Guj arat Electric ity Regu latory Com nrissi on :

(g) 'Distriburion Licensee' means a licensee authorized to opsrate. and maintain a di.stribution systetn

for supplying electricity to the consumers in hi.s area of supply;

(h) 'Floor price' nreans the minintunr price as detenttined by tlie Central Electricity Rcgulatory

Commiision in accordance rvith its (Terms and Conditions for rccognil"ion and issuancc of
Renewahle Energy Certificate for Rencwable Energy Gencration) Regulations,2OlO at and abovc

which the certificate can be dealt irt the power exchange;

(i) 'Forbe.arance price' rnear)s the. ceiling price as determined by the Central Iilectriciry Regulatory

Commission in accorclance with it's (Ternrs and Conditions for recogniiiort altd i.ssuance of
Renewablc Energy Certificate l'or Renewable Energy Generation) Regulations,2Ol0 rvitltin rvhich

ouly the certifrcates can bc dealt in the power exchange;

0) 'MNRE' nleans the Ministr-r, of New and llenewable Encrgy;

(k) 'Obligated entity' means the cntity nrandated under clause (e) o[ subsertion ( I ) ol'scction 86 of t]re
Act to fulfil the renewable purchase obligation and identificd under clausc 3 of thcsc Rcgulations;

(l) 'Persorl' shall includc any cornpany or body corporate or a.ssociation or body of individuals,
whether incorporated or not. or artificialjuridical person;

(m) 'Power Exchange' means arry exchange operating as the power exchange for electricrty in tentrs ol'

thc orrlers issued by the Central Cornmission;

(n) 'Preferential tarifl means the tariff fixed by the Corrunission for sale of energy frorn a ger)erating

station bascd on renervable cncrSy sources to a distribution licensee;

(o) 'Quantum of purclrase' rueans perccntagc share o[ total pulchase of electricity ti'orn rencwablc

energy sources as specifled in these Regulations. The cluantuln would be tlre suttt of all direct
purchrrses fronr generating stations based on rcnewablc. er)ergy source.s ancl purchase frotn alty
ol-her liccnsee, which rvould arise l'rorn renewable energy.source,,i;

(p)'Renewable energy sources'in tlris context rneaus noncorrventional, renewable electricity
generating sources such as rnini/ nricro hydel, wincl, solar, hiolnass ar.td bagasse based

cogencration, urban/municipal wa.stc, or such other sourccs, (which are generall), incxhau.stible arrd

can be replenished in a shorl pcriod of tirne) as approved try the Ministly of Nc'w antl Renewablc
Energy, Government of India or Lry thc State of Gujarat;

(q) 'State' nreilns the state of Gujalat:

(r) 'Statc agettcy' nrcans the a-Eenc.v in thc State of Gujarat to be designated by thc Clorrrrnission to act

as the ager)cy for accredilation arrd rccornrnencling the rent:u,able encrgy projects for rcgistratiorr
and to undcrlakc furrctions under lhcse Regulations;

(s) 'Supply'. in relation to electricity. nre:ans lhe sale of electricity tc: ir licerrsee or'(;ousunrer;

(t) 'Year' nrcans a [inartcial venr.

Words and exprcrssiolrs uscd and not dr-'firrcd irr thcsc Rcsrrlatiorrs lrrrt dcfined in rlre;\ct shall have tle
meanings assigrtcd lo thern in thc- Act. Ii,xprcssions usecl lrerein [rrrt rrr>t spccifically clcl'inc:d in thcsc
Regulations or ilt tltc Act but <lcl'inr'tl urrdcr urry larv passc<l by a collrpctcnt lcgislaturc rrn<l applicable to
the electricity irtclustry in llrc statc shull havc thc uteaning assignud to thc.rn b;,srrch law. Exltl'cssions
used hercitt llut nct specifically dctirrcd iu tlre llcgulations or irr thc Acts or any lau,Jlasscrl by ir

competent legislature shallhavc thc nrcaning as is gcncrallv assigrrcd in the electricity indrrsrry.
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2.2 Interpretatiorr

For thc intcrpretation of these l{egulations, unless the context othcrwise requires:

a. words in the singular or plural term, as the case nray be, strirll also be dccnted to include the plural

or thc singular temt, respeclivell':

b. the tel.ns "incluclc" rlr "incluriin-q" shall bc deerrpd to be f'ollowccl lry "rvithout llrnltatlon" or "but

not limited to" regardlcss ttl'rvlietlrcr strch tern)s are followcr-l bv strclt plrrascs or rvords <lI like

rmport;

c. refercnces herein Lo lhc "Rcgulations" shall be consl.rued as a reference to thcse Regulations as

anrencied orrnodificcl by tlrc Comnrission from tinre to Lirne iu accordatlce with thc applicable laws

in I'orcel

d. the headings are inserled for convenience and may t)ot be taken intcl acc(runl for the puq:ose of
interpretation of these Regu lations;

e. references to the staturc.s, Regulations or guidelines shall be construcd as including all statutory
provisions consoliclating. arnending or replacing such sta[utes, Regulations or guideline.s, as the

case tnay be, referred ro.

3. Applicabilityol'RenewablePurchascObligation

These Ilegulations .shall apply to:

(l ) Distribution licensee

(2) Any other person consrrming electricity (i) generated frorn cor:ventional Captive Gcncrating Plant

having capacity of .5 MW :rnri atrove l'or his own Llsc arrd / <lr (ii) proctrrcd front conventional
generation through opcr) acLress and third party sale.

4. Quanturn of Rencwable Purclrasc Obligation (RPO)

4.1 Each distribution licensce shall purchasc e.lectricity (in kWh) from renewablc energy s()rrrceli, al il
defined nrinimum flercentagc oI the lotal con.sumplion of its consumcr.s ir:cluding T&D Iosscs

during a ycar.Similarly, Calltivc arrd Open Access user(s) / consumer(sJ shall purchase electricity
(in kWh) from rencwablc cncrgy sources, at a defincd rninimum percerltagc. of hiVher total
consunlpl.iotr during a year.

The dcfrned mininrunr pe rcenlilges are given below in the'l'atrlc l.

213-3

Biomass, l'rlrgas.st: anrl othcrs
(s)

Table I

Minimuur Quirnl,urn of pulchase (in (/o) ll ont rencrvable ener gy sources
(in Lcrms oIcrrergy in kWh)

Wind
(3)

4.5o/o

05q
If the above ntcr)tioned ntininruur guill'rt.Llnt of power purchasrr frorn solar and othcr rencwable encrgy
sourcres is rtot availablc in a 1>articular yea[, lhen in suclr uascs, ac)ditional rvind or other energy, over
and abovc that shown in colunm 3 ancl 5, shall tre utilizcd lbr l'ulfillnrent ol'the IiPO in accordance
wiLh colulnn 2.

Provided lurther that suclr oblig:rtion trr prrrcha.sc rcncwatrlc encrlty slrall [rc incltrsivc ol'the purchascs.
if any, frottr rcltcwablc clclgy soulL:cs alrea<.ly bcing nrade by tlrc o[rligarecl entitr.cunc;cllccl:

Providccl also that the polet'ptrrchascs under tlrc powcl ptrrclrasr. agreclncrrLs l'ol thc purchasc oi
renewable erlcrgy sol.lrces alleady errtersd into by the distrihution licensces shall conttnue lo bc nrlrjc
till tlreir prcsellt validity, cvetr il'thc tr-rtal put'chascs undcl such agrcemcrlrs cxcr:cd the llercentagc as
spec i fied hcrci naLrove

2010-t I

zjt t-12
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4.2 The Conr:nission may, suo+noiu or at tlre reques( of a licensee, rcvisc thc pcrccntage targets for a year

as per clause 4.1 ol- ihc.se Rcgulations keeping in view supply constraints or othcr factors beyond the

control of the licensee.

4.3 For the Fy 2009-10, the RpO specified for the years 2008-09, vitJe Cornmissiotr's Notification No.l5

of 2005 shall bc aPPlicablc.

4.4 The RpO spccified for thc Financial Ycar 2012-13 shall be continucd bcyond 2012-13 till any revisiotl

is cffected by the Clornmissiorl in this regard.

5. Certificates under the Rcgulations of the central comnris.siort

5.1 Subject to the terms and conditions contained ir: these Regulations, the Certifrcates issued under the

Ccntral Electricity Regulatory Comrnission's (Terms and Conditions for rccognition and issuance of
Renewable Energy Certificate fbr Renewalrle Energy Cier:eratiort) Regulatiorrs, 2010 shall be tlre valid

instruments for the discharge of the nrandatory obligations set out in these Regulatiort.s for tltc
obligated entitics to purDhase elcctricity front renewablc encrgy sottrces.

Provided rltat in rhe event of the obligated entity fulfilling the rettervable purchase obligirtron by

purchase of certificatcs, rhe obligation to purchase electricity front generation based on rcncwablc

encrgy othcr than solar can be fulfillecl by purchasc of non-solar ccrtificatcs and the obligation to
purchasc electricity from generation based r:n solar as renewablc encrg)' sortrce can be l'rrllilled by
purchase of solar certificates only. If .solar certificates are not availahle in a particular year. thcn in

such cases, adriitional non-solar certificetes shall be purchased for fulfillment oI the RPO in
accordance with Table l.

5.2 Subjcct to such dircction as thc Comnrission nray give from tinrc to tirne, thc obligated entity shall act

consistent with lhc Central Electricity Regulatory Commission's (Tenns and Conditions f,or

recognition and issuance of Renewable Energy Certificate for Renewable Energy Ceneralion)
Regulation.s,20l0 notified by the Central ISlectricity Rcgulatory Ct:ntntission with regards lo the

procurement of the certificates l'or fulfilllnent of the Renervable Purcttase Obligation under thcse

Regulations.

5.3 The Certificates purclrascd by thc obligatr:d cntitie.s frorn the power exchange in tcrms oI tltc

legulation ol the Clcntral Comrtrission nrentioned in clause 5.1 of'tlte..se Regulations shall bc dcpo.sited

by tlre obligated entitics with the Conrrnission rvithin l5 days of the purchase.

(r. State Agency

a) Thc Conruri.ssion shall designatc an agcncy as thc State i\gency lor accreditation and

recommcncling the renewable energy projects I'or regislratitln ancl to undennkc futrc:tions tuttl(:r

these Regulations.

b) The Sute Agency shall function in accordance witlr the dircctions issucd by the Conrnrission ancl

shall act in accordance with the provisit-rns of the Cerrtral Elcctricity Rcgulatory Colnrnissiorr
(Ternrs and L-onditions for rcc:ognition and is.suance of Renerva[rle Energy Ccrti[it:atu Ior
Renewablc Encley Gcncration) Regulations. 2010.

c) The State Agcncy shall subnrit quartcrly status to the Conrrnission in lespect of conrpliarrcr'oI
rcnewablc purclrasc obligation by thc obligatcd cntitics in the tbrrnat as stipulated by the
Commissiorr ancl rnay suggest appropriate action to the Conrrrrission. if required, for conrplrancc
of the renewaltle purchase obligation

d) The Comrnission nray from line to tinre tlx thi- rerltrnr:ratiorr lnrl charges payatlli: t() tllr'Sritru
Agency [or disc:harge crI its funciions rrndt:r thcsc Regulatit>ns

7. Distributionl-icensee

1.1 Eaclt distributiott Iiccnsee sltall irtdicatc. alorrg wil.lr suffir-'icrrt 1>roclf lhcrc'of, tlic estinratccl clrrrrntunr tLf
purchase fronr tcttcrvltrle energy sources ['or the ensuing year in tari fll annual pcrforrnance revicrv
petition in accorciance with Regulations notillcd by the Cortrrnissiurr.'l'he cstimated tluantum ol
purcltase slrall be in accordattce with clatrsr:4.1 of these Rcgullrtions ol'thr: approvcd powt:r'Jlrrrr:hase
quantity for thc crtsuing ycar(s). ln thc cvent of tlrc acttral cortsutr)ptiol in the licertse arca beirrq
dili'crent from that approved by thc Comnrission, thc RPO shall be dccmed to have becn rno<Jillcrl irr
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accorclar)ce with clause 4.1. If tfue distribution liccnsec is unable to firllil the obligation, tlre sholtfail o['

t\e specified quanlum of tlrat ycal would be added to lhe spccificd quanttlln for the ncxt year.

However, credit for cxcess purcl:asc lrom renewable energy sources rvould not be adjusled in thc

en.sutng year.

1.2 Despite availability of rcnewable c'nerg,y:iourccs, il'rjre clisu'itrution licertsee fails to fulfil the

minimum qualttum of purcirase fronr rcncwable encrgy sourcr'.s, it shall lrc lrable tc) I)ay colnpcltsatiort
as per clau.se 9 of rhcse Regulatiorrs.

tl. Captive and Ope n Acccss User(s)/ Consrrnrcr(s)

U.l The quantum of t{PO rnentioned in clause 4,1 shall be applicablc to captive and open access trser(s)/

consumer(s) from the date as rvould be notificd in the Official Gazette.

8.2 Eve.ry Captive and Opcn acce.ss consun:er(s)/ user(s) slrall have to srrbrnit r)eccssary details re.sardins
totalcon.strnrption of electricity ancl purchase of energy from rencwablc sources for fulfillment of RI'O
on yearly basis on or trcfore 30Llr April to rhe State Agency.

8.3 Captive and Open Access Consumer(.s)/ User(s) shall purchasc rerrcwrtble energy as stalcd in Tablc I

of'these Regulations. If the Caprivc user(s) and Open Access consumer(s) are unable to fulfil the

criteria, the shortfall of t.he targetcd quantum would ailract payment ol'regulatory charge as pcr clause
9.

8.4 Captivc/ Open Access consurner(s.)/ User(s) rnay fulfil its IIPO through thc renewablc cncrgy
ccrtificate as providc:d in clause 5 above.

9. C'onscquencesol'dcfaull

9.1 lf an obligated entity does not fulfil the ren*vable purchasc obligation a.s provrdecl in thcse
Regulations durirtg any year and also does not purchase the ccrrificates. the Comnrission rnay dircct
the obligated cntity to deposit into a sepnratc tirnd, to be creatcd lncl nuintained by such obligatcd
entity, sttch antourtt as the Colnnris.sior) rnay detcrrnine on thc ba.sis of thc shortlall in units ol ltPO
and fie l'orbearancc price dccided by rhe Central Cornmission:

Provided that the fund so created shall be urilised, as may be dircclcd by tlrc Conrnrission, piu't11,for
purchasc of the certificates and parliy for devclopnrent of transnrissiotr irrl'rastructlrre for evacurtion of
power fronr gcnerating stations based on renewable energy sources.

Provided tirat Lhe obligated er:tities shall not be aulhorized to use rlre I'und created in pursuance crf rhe'

above, rviLhout prior approval of the Cunrmission:

Provided further that tlte Commission nray snrpower an officcr <ll'rhc Starc A.gcncy ro plocurc fronr
the Power Exchange the required uurnbcr <lt'ce.nitlcates to thc (:xtcr)r ol thc shol-tflll irr thc lulllllrnent
of the obligalions, tlrrt ol the arnount irr lhe f'urrd:

Plr.rvi6lgd also tltat tl:e di.stribution Iiccnscc slrall be in brcach ol'irs liut:n.se condition if it lirils ro
deposit the a nttlr.rrtl. cl ircr:tcd by the Conrtrrissiorr with in I 5 days t: I llrc <:onrnrrr rr icalicl.r of' r hc rlircct iorr

Providcd tltat irt c,asc of any genuinr: clifficultl,irr crlr:rplying u,itlr rhc rcncu,able purchasc oblicirrrurr
because of nott-availability ol'power lronr rcncw'irblc srar*, sout'(rcs ur tltt: RIlCs, the obrlig;rtccl crrlitv
can approach thc Clornntission to carry [orr.r,ard the c:onrpliancc lcquirclt]cr)r t(, thc ncxl y€ar:

Provided further thaI whcre tlte Conrmission has consentccl to carr} forward oI cornpliance
rcquirement, the prt>vision regarding payn)cr)t of rceulatory clrargcs as spt:cified above shall not bc
applicable.

I0. CJrid Conncctivity

l0.l Alty person getteratirtg eluctricity fronr rencu,irUc t:nergy soLlrc:(:s. rr-rcspt-r-.tive of installecl capacitv.
sltall have opcn acccss to aII)' Liccnsec's transnrjssion sysrern alrrl/rlr tlisrritrution systcnr ol gr irl ir.: tlrc
ca.se may be. Orr itrr application front such pr-rrs<,1n, tJrc transmi.ssiorr Iicr:n.sce or clistri[rution licclr.sc:c
shall provide appropriaLo itttercortnL-ction laciliric.s, as far a.s telsiLrle, hcforc Cornmercial Operarisrr
Datc of thc relteu'trble crtcrgy proiect .Srrch irrrerconncction shall tirllow rhc gritl connccrivily
Standarcls as spt:ctfictl in thc Irrciiurr.stanrl;rrrl Grirl (lodc..Srnrc Cricl (''oclt,;rncVor thr: rn:urncr
plcscribcd by thc Crntlal Elccrr.rcity Arrrlrcrlirv.
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'l'hc STU/SLDClr-icensec shaii make best ellorts to strengthen the systcm trr provide. trntcly tiiien

access to lrallsmit Powcr from renervablc energy sources'

11. Cross-Subsidy

Third Party Sale frorn rencwable energy sources shall be exetnpted from tlre cross-sttbsidy surcharge

detennined by the Comnrission from tirne to tirne. HowBver, no banking I'acility shall be provided for

supply (third party sale) [rour renewable encrgy sources tluough oPen access, Further, ABT
coinpltiUte inteiface metering syste.nl capable of energy accounting for each block of l-5 rnintrtcs shnll

be providcd at both supply as well and drawal point.

For t}ird party sale, energy generation from renewable energy sources in each l5 minute time block
shall be set off againsl the captive/ open access user(s) consumption in the sante I 5 nliltute time blt:ck.

12, Porver to rcmove difliculties

l2.l The Commission shall su() nrclu or on an applicatiolr fror:r any person gcncrating electricrty fl'onr

renewable energy sources or a disl.ribution licenscc or captrve user or ()pen access consumcr may
leview, add, amcnd or alter thc'se Regulations and prass appropriatc ordt:rs to rcnlovc an} di16"r'r, 'n

cxcrcising the provisions of thesc Rcgulations.

13. Repeal

l3.l The previous Regulation No.l5 of 2005 dt. 29th October,2005 is hereby repealcd.

sd/-
Place :Ahrnedabad SANJAY NANDAN AGRAWAL
Date: 17 April,Z}l}. SECRETARY

G ujarat Electricity Re.gulatory Commission.

lodltct [dgrt [i{ar 4tq'tct

?..e 4 *1,.,irffi;ll].:'.Tf,T:l 1T;'l;..l:::ll,,,il,l .r1 +,-qr \a(r
uruu'l ui i ijt i'i tBartL-t q..tr.rc'l d{[?r tt(r.u'r.-il iri t%?rct tiq.t lt,ia, )dtrt'tc[, .tqltstgtqt;t
q"tr"il ttLqrirtieil utt qlrt{l{ rifu,l qB.t irrter ilcr. ylt.ure,r utltctt >,ti Wttct r-t"rrt-i[ r,[t,t F+ct,lt
qr.qtiert enr +q.Itsrer\ra ut,ri,)rti,-r1 dlruii xr\d 3?qr {ci-tL iti.+r ttrt-tqrir udl ri D.

t. {j elldr, c4r\r ?,rl }uiot :

(r.) rtt Ri:t,t.t'l tr?tcr t+Xo ti.ias Uu.rr\rr (-t4l-uteLurz.) urtttirtlql q'l'rqt lrm), GrFtrr*ti ?oto
g&.ttt't.

(l) ut tiRq*t't itltgt tz?tcr ?.r.%q tril crtrkr D.

(.a) us1 t?r[i..t,t't "is e i otte grai +rr.{ari iql utlq qrrr .'r ar{lrtq'l urrari, }uqii.

(x) ut tiFt,trti-tj ds-r urqh.r utc{rt rli qnjr ri i rttilr,tril ]rrctrtl ?4[qr'r.

?.. cqtt,,{r ui uriqa.t :

?.1 r,rr t?l[i..t.,i{ {aolql u-{ru ",y3rl e'rrr i. [it-+r,.t .

(s) "ultth.t.t" ilaA 1cro3 ir iLqrdl rtlQ[iql (looe -r.t 3', ,tL 
"t[tFt.t,r)

("t) "tz.tat Fq,ku.?" r,jaA Gtarr;t ,r-r.-rti.etz "rqi qlzutl rp.l ,rLs.+r ut\ga uj,t .r. [i.+.rp

(.t) "id[.t +[iqt" r,ied rtg.1u .[t.rc,tR ?c{r,{)il i<-i rirrLo-t sr-.tl +l+e{[ ,,r.t{.-r.r. t.cl.q utq'tc1 qr,1qi1c1l,1d

Rtie si i.r'i r,rr+ +ir{r[.
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PART IV.C

Stututora Rulcs and Ordcrs (Other than thosc published in Parts [,I-A und
I-L) mad.e by Statutory Authoritics other thrn the Government of Gujarat

including those made by the Covcrnrnent of Indie, the High Courts, the
Director of lVlunicipalities, thc Commissioucr of Policc, the Director of

Prohibition and Excisc, thc District Magistrates end the Elcction
Commission, Election Tribunals, Returning Officers and othcr

authoritics under the Election Commission.

GUJARAT ELECTRICITY REGULATORY COMMISSI ON
Gandhinagar.

NOTIFICATION No. 2 of ZO15

In exercise of the powers conferred under sections 61, 86(1)(e) and 181 of the Electricity Act,
2003 read with sub-regulation (iv) of Regulation l and Regulation B of the Cujarat Electricity
Regulatory Commission (Procurenrent of Enerry from Renewable Sources) Rcgulations, 2010
(Nofi0cafion No.3 of 20101 (Principal Regulations) and Guiarat Electricity Regulatory
Commission fProcuremenr of Enerry frorn Renewab]e Sources) (Fir.st Amendment)
Regulations,20L4 (Notification No.2 o(20'1,4), and all other powers enabling it in this behalf,
the Gujarat Electricity Regulatory Commission hereby notifies the ln day of July,2015, as the
date on which the sub-regulation (iv) of Regulations 1 and Regulation B of Gujarat lilectricity
Reg,platory Commission fProcurement oi Enerry from Renewable Sources) Regulatiorrs, 201(J

[Notification No.3 of 2010) and arnendments made in it shall come into force and the
Renewable Purchase Ohligation shall become applicable to Captive and Open Acce.s-s

User[s)/Consumer(s).

Place : Gandhinagar.
Date: L/07/2A75.

S. T. ANADA
I/C Sectetary

Gujarat Elt:cLrici ty Regulatory Cotrr m ission

I ---'---"'
344-1

(lovcrnm(:nt Central Prcss, Ganclh irraear.

lV-C-Ex.34r',-t
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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 171 of 2011

with
CIVIL APPLICATION NO. 11627 ot 2011

In

SPECIAL CIVIL APPLICATION NO. 564 ot 2011

Wi,f,r'

CIVIL APF,LICATION NO. 10435 o12012

!n

SPECIAL CIVIL APPLICATION NO. 558 of 2011

with
SPECIAL CIVIL APPLICATION NO. 7084 of 2011

with
CIVIL APPLICATION NO. 10439 ot 2012

ln

SPECIAL CIVIL APPLICATION NO. 936 of 2011

with
SPECIAL CIVIL APPLICATION NO. 936 of 2011

with
CIVIL APPLICATION NO. 10440 o12012

ln

SPECIAL CIVIL APPLICATION NO. 791 of 2011

with
CIVIL APPLICATION NO. 10436 o12012

ln

SPECIAL CIVIL APPLICATTON NO. 597 o12011

with
SPECIAL CIVIL APPLICATION NO. 597 ot 2011

with
CIVIL APPLICATION NO. 10434 of 2012

ln
SPECIAL CIVIL APPLICATION NO. B02T of 2011

with
SPECIAL CIVIL APPLICATION NO. 564 of 2011

with

a

o'

4?
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CIVIL APPLICATION NO. 10441 o12012

ln

SPECIAL CIVIL APPLIGATION NO. 7084 ot 2011

with
CIVIL APPLICATION NO. 10437 ot 2012

ln

SPECIAL CIVIL APPLICATION NO. 564 of 2O'11

with
CIVIL APPLICA:IION, NO. 9013 of 2011

ln

SPECIAL CIVIL APPLICATION NO. 171 ot 2011

with
SPECIAL CIVIL APPLICATION NO. 8027 of 2011

with
SPECIAL CIVIL APPLICATION NO. 558 ot 2011

with
SPECIAL CIVIL APPLICATION NO. 791 ot 2011

with
SPECIAL CIVIL APFLICATION NO. 10471 ot 2013

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE ANANT S. DAVE

===================================== ===========

1 Whether Repofters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the
judgment ?

4 Whether this case involves a substantial question of law as
to the interpretation of the Constitution of lndia or any order
made thereunder ?

================================================================

H INDALCO INDUSTRIES LlMlrED (uNtr : BTRLA coppER)..., petitioner(s)
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Versus

==='_:'i1:==='==_:l::l=l:::=':::::::y]::l:l:=:::::::ent(q
Appearance:

MR MIHIR THAKORE Senior Advocate with MR PERCY KAVINA Senior

Advocate with MR SANDEEP SINGHI with MR SHAMIK BHATT for Singh &

Company for the Petitioner(s) No. 1 [SCA Nos.1 7 1 1201 1, 597 1201 1, 5641201 1

and 558/201 1l

MR MIHIR H. JOSHI Senior Advocate with:MR GAURAV S MATHUR for the

Petitioner(s) No.1 [SCA Nos.7984i2011 & 1047112013]

MR SN SOPARKAR Senior Advocate with MR RS SANJANWALA Senior

Advocate with MR MAHESH SAHASRANAMAN ISCA No.791/2011]

MR KAMAL TRIVEDI Senior Advocate with MR BD KARIA, ADVOCATE for the

Respondent-GERc in all SCAs and CAs

MR PM THAKKAR Senior Advocate with MR HEMAL K MAKWANAAdvocate

:"ij-:j::l:1::::::=yl::=T:'l=i::::i:"1=======================

CORAM: HONOURABLE MR.JUSTICE ANANT S. DAVE

Date: 1210312015

COMMON CAV JUDGMENT

1 fn all these nine petitions, the petitioners
challenge the order dated t7 .4.20L0 and the
regulations issued vide notification dated L7.4.20t0,
namely, the Gujarat Erectrici-ty Regulatory commission
(Procurement of Power from Renewable sourcesl
Regulations, 2070 (hereinafter referred to as ,the

Regulations'l passed by the respondent, Gujarat
Electricity Regulatory commission, as being without
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s'2-

clscN171t2011 CAV JUDGMENT

jurisdiction, discriminatoty, ultra-vires the

Electricity Act, 2003, amounting to unreasonable

restriction and violative of Articles 14 and 19(1)(g)
of the Constitution of India. By the impugned order,
the Gujarat Electrj-city Regulatory Commission, in
exercise of power under Section 86 ( I ) (e) of the

Electricity Act, 2003 [for short, 'the Act'], has

mandated. aII the petitioners, who are having 'captive
power plant' ICPP] or 'captive generating plant'
[CGP], to purchase electricity (in kwh) from renewable

energy sources at a defined minimum percentage of
their total consumption during a year, by treating
them as 'Ob1j-gated Entities' and bringing them within
the purview of 'Renewable Purchase Obligation'.

2 The common issue raised in all- these
petitions is based on interpretation of Section 86 ( 1 )

(e) with other provisions of Electricity Act, ZOO3I

Rules and Regulations, etc.

Details of the activities of the petitioners are
under:

Hindalco fndustries t imited, petitioner of
Special Civil Application No.171 of zolt, has set up a
mega Greenfield copper smelting and refining. It
produces copper cathodes and continuous cast copper
rods. rt has total capacity of the smelter upto 5 rakh
tons per year at single location at Dahej.

Grasim fndustries Limited, petitioner

3

AS

Page 4 of gB

of



{3

ctscNl7'12011 CAV JUDGMENT

Special Civil Application No.558 of 20LL, is engaged

in manufacture of cellulosic fibers. It has captive
power plant unit i.e. Birla Cellulosic, at Kosamba,

Dist: Bharuch.

Aditya Birla Nuvo Limited, petitioner of
Special Civil Application No.564 of 20LL, is engaged

in manufacture of viscose fifament yarn, caustic soda.

It has captive power plant at Veraval.

Ultratech Cement Limited, petitioner of
Specj-al Civil Application No.597 of 20LL, is engaged

in manufacture of cement at Kovaya, Dist: Amreli and

is having a number of units of Cpp of different
capacity under operation.

Reliance fndustries Limited, petJ-tioner of
Special Civil Application No.791 of ZOLL, is engaged
j-n oil ref inery business at Jamnagar.

Arvind l,imited, petitioner of Special Civil
Application No.936 of TOLL, is engaged in the
business of textiles and clothing having mul_ti
product textire facirity at Naroda road, Ahmedabad.

DCM Shriram Consolidated Limited, petitioner
of Special Civil Application No.70g4 of IOLL, has a

division at Bharuch in the name of shriram Alka1i &

chemicals- rt is engaged in the business of
manufacturing chlor-arkali products viz. caustic soda,
chlorine, hydrogen and hydrochroric acid at its unit
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at Bharuch.

CAV JUDGMENT

United Phosphorus Limited, petitioner of
Special Civil Application No.8027 of 20LL, is in the
business of producing chl-oro alkaLies and agro

chemicals, at Jhagadia, Dist: Bharuch.

Nirma Limitedr Fe..!.itioner of Special CiviI
Application No.1047L of 2073, is engaged in the
business of manufacturing soaps and detergent, soda

ash, caust.ic soda, salt and pharmaceuticals. f t has 6

units/divisions in Gujarat.

4 Admittedly, the petit j_oners are running
various manufacturing plants in the State of Gujarat
and they haver ds a vital step towards making the
plants self-sufficient in their energy requirements
and f or unj-nterrupted supply of power, instal_led
'captive power plant, ICpp] or ,captive generating
plant' [CGP] at their respective units. It is the case
of the petitioners that the Cpps came up during the
time when the state of Gujarat was facing severe
electricity shortage and unreli-abIe electricity supply
to the industries, which hampered industrial growth
and production in the state. As a resurt, to overcome
the shortage and unreriabLe power supply crisis, the
State decided to promote cpps/cGps and, especialry,
encouraged co-generation to meet with poh/er and steam
requirements of the respective industries. The
industry at large more particurarly, the continuous
process industries were arso constrained to set up
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their own CPPs within the framework of the then

prevailing Electricity Supply Act, 1948. Thus, the

CPPs were set up by the industrial consumers with a

huge investment.

5 The respondent framed Regulatlons vide
notification dated 29.L0.2005. The 2005 Regulatj-ons,

in substance, provided for each Distrj-bution Licensee

to purchase a defined minimum quantum of its total
consumption of electricity during a year from

renewabl-e sources. After considering the objections
raised and hearing the interested partj-es, the
respondent by order dated 8.5.2009 camp up with the

draft of fresh Power Procurement from Renewable

Sources Regulation, vide Notification No.L of 2009.

According to the 2009 Regulations, the minimum power

purchase reguirement from renewable sources was made

applicable to the CPPs. The petitioners fited writ
petitions challenging the order dated 8.5.2009 passed

by the respondents. This Court ICoram: K.S. Jhaveri,
J.l, by order dated 9.11.2009, disposed of all- the
writ petitions as having become infructuous, since the
impugned order dated 8.5.2009 passed by the respondent
will not survive in the eyes of Law on withdrawal ot
concerned Review Petition No.933 of 2008,

6 It is the case of the petitioners that,
subsequently, the respondent prepared a new draft of
Regulations on power procurement from Renewable

sources {dated 8.L.2010} which in substance were a

replica of the earlier zoog Regurations. A public
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hearing was conducted on 4.3.2010 and the petitioners
raised objections. The respondent, after giving due

consideration to the objections raised by various
CPPs, passed the Regulations on 77.4.2010. The subject
Regulations, qua the CPPs, have not been implemented

by notification as on dater ES is stated under clause
1(iv) of the Regulations which provides that Clause I
of the Regulations, dealing with the RpO imposition
upon the CPPs and open access users, shall come into
force from a date to be notified by the respondent

separately. However, clause 2(kl of the Regulations
classifies the CPPs as 'Obligatory Entity' and clause
3(b) states that RPO would be applicable to a Cpp

having capacity of 5 MW and above, having been

notified with effect from 17.4.2010. ft is submitted
that the issue of CPPs being at par with the renewable

energy producers came up before the Appellate Tribunal
for Electricity in the matter of Centurv Rayon vs,
Maharashtra El-ectricity Resulatory Commission and

others, and the Appellate Tribunal, by order dated
26.4.20L0t held that Cpps are at par with renewable
energy producers and thus RppO cannot be imposed upon

them.

7 The respondent passed order No.7 of 2010 and

Notification No.4 of 2010 on L6.4.zolot designating
the Gujarat Energy Development Agency (GEDA) as the
state Agency for the purpose of the procurement of
po$rer of Energy from Renewable sources Regulations,
(Notification No.3 of 2010) in addition to pre-
assigned functions of accrediting and recommending the
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renewable energy projects
State. In the order dated

held as under:

{7
CAV JUDGMENT

for registration in the

L7 .4.20L0 t the respondent

til The Commission is empowered to frame the
Regulations for procurement of power from

renewable energy sources as a promotional
measure. The Commission has jurisdiction to
frame the Regulations.

tiil The Draft Regulations do not violate any

provisions of the Const,itution;

t iii I The Commis.sion decides to retain
provisions regarding RECs as included in
Draft Regulations;

Iiv] The proposed regulations, in no way,

interfere with the operation of generating plants
since RPO is not related to generation from such
plants but to consumers availing generation from
such CPPs.

Iv] Secti-on 49 gives open access consumers the
freedom to purchase electricity from ,any

person'. Imposing an RpO does operate as a

restriction on this freedom, since the specified
percentage of the total consumption has to be

from renewable energy sources (or to be

compensated by purchasing RECs). However, it is a

reasonable and permissible restriction.

the
the
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tvil RPo shall be applied to consumption from

CPPs with generating capacity of 5 MW or more.

lviil For fulfilling the RPO, only the

electricity generated or co-generated from

renewable energy sources, can be considered

eligibIe.

[viii] The Regulations are framed in pursuance

of the powers vested in the Commission under

section 181 of the Ac.t. As such, power to seek

compliance of the Regulations also vests with the

Commission.

8. Learned Senior Advocates, Mr. Mihir Thakor,

Mr. Percy Kavina, Mr. S.N.Soparkar, Mr. R.S.Sanjanwala

and Mr. Mihir Joshi, appearing for the petitioner
companies strenuously urged that G.ERC erred in law as

well as on facts in fastening obligation upon the
petitioners by bringing them under purview of
-obligated entities' inasmuch as while discharging
functions und.er the Act, 2003, Regulatory Commission

is to be guided by NationaL Electricity policy is
Nationar Erectricity pran and Tariff poricy published
under Section 3 of the Act, 2003. That CGps / Cpps

are not obligated entities in view of their distinct
status under section 9 of the part-rrr under the
heading Generation of Electricity of Act, 2003, since
cGPs are not under reguratory regional for avairing
licences etc. Learned counsers for the petitioners
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raised the fol,Iowing contentions:

CAV JUDGMENT

Ia] The respondent has no jurisdiction to pass

the order impugned. The respondent has failed to
appreciate the overall scheme of the Act and the
seope of its limited regulatory powers qua CPPs.

The Act recognizes the special provision of CPPs,

which is reflected in Section 9 of the Act which

starts with a non-obstante clause entitling a

person to '.. construct, maintain or operate a

captive generating plant and dedicated
transmission lines' . Se.ction 9 (2) of the Act
provides that, 'every person who has construeted
a captive generating plant and maintains and

operates such plant, shall have the right to open

acces,s f or the purpose' of carrying electricity
from his captj-ve generating plant to the
destination of his use.' Provj-so to Section 9(1)
clearly indicates the limited extent of
regulation which the Act contemplates over Cpps

by providing that, " the supply of
electricity from captive generating plant through
the grid shall be regulated in the same manner as

the generating station of a generating company.,,.

Hence, the CPPs are outside the regulatory
control of the respondent, except as it
contemplated under the proviso to Section 9(1) of
the Act and, consequently, Section BO(1) (e)
cannot be pressed into servi-ce so as to extend
the RPO to the Cpps.
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tbl The order impugned is outside the ambit and

scope of Sections 86(1)(e), 61(h) and 181 of the

Act, in as much €ts, these sections do not empower

the respondent to create compulsory obligation
upon a person requiring such person to purchase a

certain quantity or percentage of electricity
from such source as the respondent may require.
No unbridled or un,f ettered discretion is
conferred on the respondent under the Act to
exercise powers in breach of the fundamental

rights to frame such regulation specifying a

quantum or percentage of power to be purchased

from the renewable energy sources. The CPPs are

outside the regulatory control of the respondent.

Ic] The respondent has misconstrued the

provisions of Section 85(1)(e) of the Act and

wrongly held that both 'co-generation' and

'generation' relate to 'electricity from

energy'. That,
interpretation of the term 'co-generation' is
contrary to the ratio laid down by the APTEL vide
its order dated 25.4.2010 in the matter of
Century Rayon vs. Maharashtra Electricity
Regulatory Commission and othersrwherej_n it is
observed that co-generation of Cpps is at par
with renewable energy producers and thus the RppO

cannot be imposed upon them. The principle of
judicial discJ-p1ine requires that the judgments

of the higher appellate authorities should be

followed scrupulously and unreservedly by its

renewable sources of
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subordinate authorities. Fai-Iure thereof would

amount to destructive of one of the basic
principles of the administration of justice.

8.1 Section 85(1)(e) clearly mandates that both
co-generation and generation of electricity from
renewabl-e sources of energy, are to be promoted. This
section cannot be interpreted so as to mean that co-
generation has also to be from renewable sources of
energy since that would violate the language of the
provision. Further more, coRsumption of electricity by

a captive consumer from its captive power plant is not
'consumption of electri-city in the area of
distribution licensees' as contemprated in section
86(1)(e). The test is not w_hether a captive consumer

is within the geographical area of a distribution
l-icensee but whether the captive consumer is suppried
electricity by a licensee.

tdl The impugned Regulations are ultra vires the
Act. That, the respondent has misconstrued the
purport of the phrase contained in Section g6(1)

(e) of the Act 'a percentage of the totaL
consumption of electricity j_n the area of a

distribution licensee, . It is submitted that, oD

true interpretation of Section gG(1)(e), it could
only mean the electricity consumed in the area of
supply of the distribution licensee as is
distributed by the distribution licensee and

cannot include cpps simply because they are
physically l_ocated within the area of a
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distribution Iicensee, notwithstanding the fact
that the CPPs are otherwise outside the
regulatory sphere of the respondent. Section
86(1) (e) has to be read subject to the non-

obstante provision eontai-ned in Section 9 of the
Act. A CPP in terms of Section 2(81 of the Act

means, 'd power plant set up by any person to
generate electricity primarily for his own

use. . . ' . An artif icial d.istinction is pressed

into service so as to avoid the mandate of
Section 9 of the Act. Section 9 explicitly
contemplates the right of the CPPs to (a)

construct, (b) maintain or operate a captj_ve

generating plant, whereas, Section 85(1) (b)

merely entitles the State Commission to regulate
electricity purchase and procurement process of
the distribution licenseg. Hence, the respondent
has no power to impose restriction which
interferes with the right of the Cpps to freely
construct, maintain or operate a captive
generating plant in terms of the provisos to
Section 9(1).

(e) Section 61 of the Act refers to fixation of
tariff by the appropriate Commission which also
contemplates that in doing sor the Commission
shalI be guided by 'the promotion of co-
generation and the generation of electricity from
renewable sources of energy' and, thus, there is
no tariff fixation exercise by an appropriate
commission invorved in the use of erectricity by
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a captive consumer from its captive power plant.

(f) Under the scheme of the Act, both

renewable source of energy and co-generation
power plant are equally entitled to be promoted

by the State Commission through suitable methods

and suitable directions, in view of the fact that
co-generation plants, who provide many number of
benefits to environment as well as to the public
at large, are entitled to be treated at par with
the other renewable energy sources. But, the
captive user.s of electricity in co-generation
mode have been discriminated in a hostile manner

in as much as it denies the right of equatity.

(g) As defined in the Electricity Rules, 2005, a

captive consumer is rea1ly not a consumer but
defined as a 'captive user' in Rule 3(Z)
(explanation) (1) (b).

(h) Mere use of fossil fuel would not make

generation pfant as a conventional plant.

(i) The respondent has

the waste heat recovery is
generation and the extent of
ought to have been given
imposing the RpO,

fail-ed to appreciate
cLassified as co-

waste heat recovery

as a credit whi_le

t j I The respondent has erred in observing, on
the reading of definition of the word 'specifi_ed,
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as contained in Section 2(62) of the Act that the

sarne implies that whenever the word 'specified'
is used in the Act, the appropriate Commission is
mandated to frame the relevant Regulations
relating to the particular sectj-on(s) of the Act.

(k) That the impugned order is beyond the
purview of SecLion 181 of the Act to frame the
Regulation f,or procurement of power from

renewable energy sources as a promotional
measure. That the respondent has no power or
jurisdiction to mandate compulsory purchase of
electricity from a particular source.

(1) That the impugned resolution is arbitrary
and violative of Artj-cles 19(1)(9) and 301 of
the Constitution of India. The action of the
respondent in imposing upon the Cpps, the
mandatory requirement to purchase renewable

energy directly and proximately interferes with
the exercise of freedom of trade guaranteed by

Articles 19(1)(g) and 301 of the Constitution of
fndia. The offending provisions contained in the
Regulations constitute an unreasonable
restriction on the petitioners, fundamental
rights guaranteed under Articles 19(1)(g) of the
Constitution of India and infringe the
constitutionar right of the petitioners of free
trade and commerce under Article 301 of the
Constitution of fndia.
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to the submissions made herei-n

counsel for the petitionersr the

are also taken note of and they

8.2

clscN17112011

In addition
above by the learned

following submissions

are as under:

8.3 It is submitted that Section 85 ( 1 ) (e)

clearly mandates that both co-generation and

generation of electricity from renewable sources of
energy are to be promoted. That, this section cannot

be interpreted so as to mean that co-generation has

al-so to be from renewable sources of energy since that
would violate the language of the provision.
Furthermore, consumptJ-on of electricity by a captive
consumer from its captive power plant is not

'consumption of electricity in the area of
distrj-butj-on licensees' as contemplated in Section
86(1)(e). That, the test is not whether the captive
consumer is within the geographical area of a

distribution licensee but whether the captive consumer

is supplied with electricity by a licensee. To

illustrate, a captive consumerr on an island mode who

does not take any power from the distribution ricensee
but entirely relj-es upon its captive power pIant,
though being within the geographical area of a

distribution licensee, would not falI within the
contemplation of section B6(1)tel and no obrigation
for compulsory purchase can be inflicted on such a

captive consumer. on the other hand, if a captive
consumer relies upon the distribution licensee for 1o?

of its requirements or at times when its captive power
prant is non operational or under maintenance, it

Page 17of 98



((

ctscNlT'v2011 CAV JUDGMENT

cannot be said that such captive consumer will be

fastened with the RPo for its entire power

requirement, since that would be violative of Article
19(1)(g) of the Constj-tution of India. Not only that,
to the extent that the captive consumer obtains power

from a distribution licensee, a captive consumer is
suffering the RPO, to the extent that a distribution
licensee suffers the same. Reference may be made in
this connection to the definitions contained in
Sections 2(L5) - consumer, 2(L7) distribution
licensee, 2(3) area of supply, 2(26) electricity
trader, 2(8) captive generatj-ng plant, 2(70) supply
and 2(7L). Consumption, therefore, has to be read in
the context of actual eonsumption through the
distribution licensees.

8.4 Section 61 which refers to fixation of
tariff by the appropriate commi-ssion, also
contemplates that in so doing, the Commission shall be

guided by 'the promotion of co-generation and the
generation of electricity from renewabl-e sourees of
energy'. Clearly, that is no tariff fixation exercise
by an appropriate commission involved in the use of
electricity by a captive consumer from its captive
power plant.

8.5 The extent of RpO indicated in the subject
Regurations is too high and no realistic study of the
extent of erectricity available from renewable energy
sourees was availabre or carried out, before framing
the subject Regulations. The respondent has

Page l8of 98



67

clscN171t2011

purportedly relied upon

availability of electricity from various renewable

energy sources in the State with the help of GEDA, but
no such study or material has been made available to
the CPPs ]ike the petitioner, nor is any such study

detailed in the order impugned. There is nothing on

record to demonstrate that the total- electricity
requirement of the Captive Power Consumer, shouJ-d the
subject Regulations be implemented, will be definitely
met by producers of renewable energy.

8.6 The respondent has failed to appreciate that
in view of the mismatch between the avail-ability of
renewable energy on the one hand and the demand which

would be generated upon the implementation of RPO,

makes the RPO unworkable, i-mpractical and against the
interest of Industry at large. The failure of the
respondent to undertake a study of RE and the
potential demand to be generated before framing the
RPO is an abuse of purported jurisdiction of the
respondent.

8.7 The respondent, while acknowledging the
uncertainty in the availability of renewable energy,
appears to suggest that REC is the remedy for such
uncertainty and the resultant mismatch between the
availability of renewable energy and the requi-rement
of obligated entities to meet the Rpo. on the one
hand, captive consumers would be constrained to reduce
the capacity of their cpps as a consequence of meeting
the RPo and then, once the capacity of its cpp is thus

CAV JUDGMENT

some assessment of
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reduced, if electricity from renewable energy sources

is not forthcoming and there is a demand-supply gapr

the REC is hardly a solution for the industry.

8.8 The respondent has failed to appreciate that
the captive consumption saves upto 20* of the
transmission and distribution losses otherwise
incurred, if this powef was to be whee}ed from the
distant power plants of the Generators through the
Distribution Licensees. Furthermore, it also saves

concomitant fuel sources and emissions thereof.

8.9 The respondent has failed to appreciate that
the Electricity Act 2.A:03 rqeognizes the need to create
competition. section 5t of the Electricity Act rists
out the ggiding factors to determine the tarj_ff and

sub-sectrion [c] of Section 61 reads as under:

"[c] the
competition,
resources,

factors which would encourage
\ -_.efficj-ency, economical use of the
good performance and optimum

i.nvesLments,,'

The respondent has ignored the mandate of
the guiding investments. rhe subject Regurations,
which provide for special benefits and speciar status
for producers of renewable energy, in the process
creating unequal praying fields between such producers
and cPPs are unfair, arbitrary and inconsistent with
the object and purport of section 61[c] of the
Electricity Act 2003,
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8.10 The respondent has fail-ed to appreciate that
the concept of Renewable Energy Certificates is at its
nascent stage. The subject Regulations contemplate the
concept of Renewable Energy Certificates as provided
in the Central Electricity Regulatory Commission

(Terms and Conditions for recognition and issues ot
Renewable energy Certificate for Renewable Energy)

Regulations, 2010. Rule 5.1 of the subject Regulations
states that the REc issued sharl be varid instruments
for the discharge of the mandatory obligations set out
in the subject Regulations for the obligated entity to
purchase electricity from renewable energy sources.
That, the mechanism of REC and power Exchange has not
been fully established as on date. In fact, the entire
concept and mechanism of RECs and power Exchange is j-n

its infancy. Even in most of the developed countries,
such concepts are at formative stages and is even

otherwise, only appricable to distribution r-icensees
and not to CPPs. Thus, levying an obligat.i-on on the
cPPs without acquisition of large and accurate
generates data, devel0pment of suitabre enforcement
mechanism would l-ead to erratic and adverse resurts on

the industry at large. rt was imperative before any
such compursory obrigations are created and the
mechanism of RECs and power Exchange are enforced,
that the basic groundwork in this respect, the
modalities for such certificates and their trading,
should have been first worked out and onry thenr any
such regurations be considered. Enforcing regulations
without as much as the clarity of concepts in question
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in place, will surely create
difficulty for the CPPs.

I.11 Under the scheme of the Act, both renewabLe

source of energy and co-generation power plant, are
equally entitled to be promoted by State Commission

through the suitabre methods and suitable directions,
in view of the fact that co-generation plants, who

provide many number of benefits to environment as werl
as to public at 1arge, are to be entitled to be

treated at par with the other renewable energy
sources- The intention of the Legislature is to
clearly promote co-generation in this industry
generally irrespective of the nature of the fuer used
for such co-generation and not co-generation or
generation from renewable energy sources aIone.

8.t2 The impugned regulations are in violation of
Article 14 of the constitution of rndia. That the
regurations are one sided in favour of the producers
of power from renewable sources and discriminatory qua
the captive and open access users.

til rhe respondent has erred in not forlowing
the mandate of the Act but rather taking the
National Electricity poricy and the Tariff poricy
as guiding principles, in implementing the Act.

9. While adopting the submissions made by the
Counsels appearing for the co_

S.N. Soparkar, learned Senior Counsel

learned Senior
petitioners, Mr.
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appearing for the petitioner in Special Civil
Application No.791 of 2071, has contended that the Act
requires the SERC to promote both renewabLe source of
energy and co-generation by providing suitable
measures, namely, (i) for connectivity with the grid
and sale of electricity by such source; (ii) for
compulsory purchase of electricity from such source
of a specific perc.entage,, The impugned Regulation,
which proposes that each distribution licensee and

captive and open access user/consumer sharl- purchase

erectricity from renewable source at a specified
minimum percentage of, his/her total consumption within
the area of distribution licensee during a year, would
run counter to law so enacted by the Act of ZOO3 by
leaving out promotion of co-generation Iexcept for co-
generation from bio-fuell as envisaged by the Act and

giving discriminatory t,reatment to co-generation
sources other than bio-fuel including bagasse based

resources. rncrusion of cpp within obrigated entity
under the Reguration is beyond the purview of the Act
and the Rules made thereunder in as much as incruding
of cPP would result into significant disadvantage by
putting an additiona] burden on co-generation power
plant to purchase power generated from renewable
source at a higher cost and without any requirement
and, therefore, it would be violative of Articres 14,
19(1)(9) and 301 of the Constj_tution of India.

9.1 under the scheme of the Act, both renewable
source of energy and co-generation power plant are
equalry entitled to be promoted by state commission
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through the suitable methods and suitabl-e dj-rections
in view of the fact that co-generation plants, who

provide many number of benefits to environment as well
as to public at 1arge, are to be entit1ed to be

treated at par with the other renewable energy

sources. The j-ntention of the legislature is to
clearly promote co-generation in the industry
generally irrespective of the nature of the fuel used

for such co-generation and not co-generation or
generation from renewable energy sources alone.

9.2 In the peculiar facts of installation of Cpp

by the pet,itioner, it is submitted that the petitioner
installed Heat Recovery system Generators IHRSG] which
recover heat from exhaust of gas turbines and the same

heat is used for industriaL purpose and running steam

turbines which arer in turn, used for further power
generation. Learned senior counser has praced reliance
on section 86 ( 1 ) of the Act about functions of the
state commj-ssion and def j-nition of 'co-generation,
under section 2(Lz) and submitted that, indisputabry,
co-generation based on fossil fuer has tremendous
scope and significant contribution to the benefit for
environment by way of curtairing emissions harmful_ to
the atmosphere. The learned senior counser has arso
reried upon effici-ency factory of power plant based on
thermar and combined cycre power plants havi-ng co-
generation. According to the l-earned senior counsel,
since generation incrudes co-generation, use of the
word 'co-generation' separately in section g6(1)(e) of
the Act wourd be redundant if interpretation is
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afforded as canvassed by the learned counsel for the
respondent-commission. Reliance is placed on the
National Electricity folicy clauses 5.2.26, 5.L2.3 and

Tariff Policy of 2006 cLauses 6.3 and 6.4 in addition
to his submission about distinct status of captive
power p1ant.

9.3 Thus, according to the learned Senior
Counsel, a plain reading of Section 86(1)(e) of the
Act would provide for discharge of following
functions: (i) promote co-generation; (ii) promote
generation of electrj-city from renewable source of
energy i (iii) provide suitable measures for
connectivity with the grid; (iv) for sale of
erectricity to any person and (v) specify percentage
of tota] consumption of electricity in the area of
distribution ricensee for purchase of electricity
produced by co-generator and generation through
renewabre source of energy. rnter-al-ia, reliance is
placed on the decision dated 2.Lz.2oL3 of the
Appellate Tribunal for Electricity in Appeal No.53 of
2012 that purchase obligation under section g6(1)(e)
of the Act can be fastened onry from erectricity
generated from renewabre source of energy and a

distribution company cannot be fastened with
obligation to purchase a percentage of consumption
from fossil fuer based co-generati-on. Even reference
is made to various regulations framed by the west
Bengar Reguratory commission for co-generation and
generation of erectricity from renewable source of
energy, Regulations 2009, Rajasthan Electrj_city
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on behal-f of the
order to sustain
order and the

highlighted the

Regulatory Commission and Maharashtra Regulatory
Commission exempting grid connected captive generated
plants provided that such Cpp consume power from
fossil- fuel based co-generation plants.

10 In support of the above contentions, learned
counsels for the petitioners rely upon the judgment of
the Appellate Tribunal of Electricity [APTEL], to
which reference is made later on.

11 Affidavit-in-reply is filed
respondent opposing the petition. In
the legaf ity of the impugned

Regulations, the respondent has

following aspects:-

11. A reference is made to National_ Action plan

on Climate Change Ifor short 'NAPC'] and Eight
Nationar Missions formurated thereby representing
murti-pronged, rong-term and integrated strategies for
achieving key goars in the context of crimate change.
The NAPC arso, inter-alia, suggested 'Renewabre Energy
Technologies Frogrampe' Ifor short, 'RET']. while
referring to RETs for power generation, it is stated
in NAPC with reference to grid connected system that
the Electricity Act, zoo3 and the Tariff policy, 2006
provide for both the central Erectricity Reguratory
commission (CERA) and state Electricity Reguratory
commissions (sERc) to prescribe a certain percentage
of total power to be purchased from renewabre based
sources. That, under section g6 of the Act, functions

Page 26 of 98



+{

clscN171t2011 CAV JUDGMENT

of the Commissj-on are prescribed whereby the
Commission is required to specify a certain percentage

of the 'total consumption' of electricity in the 'area
of a distribution licensee' to be purchased from
electricity generated from renewable sources. This is
known as Renewable Purchase Obligation (RpO). Under

Section 3 of the Act, the Central Government has

formurated National Erectricity poricy and the Tariff
Policy. Both these policies recognise that since it
will take some time for non-conventional erectricity
generators to compete effectivery with conventional
generators, the appropriate Commission may determine
differential/preferentiar tariffs to promote these
technologies. That, renewable sources of energy vary
widely from one state/Region to another and as such it
would be easy to meet RPo at 5t in some states whereas

in other states it would be difficur-t and, therefore,
the concept of a tradabre Renewabl-e Energy certificate
(REC) is introduced. Renewable energy generators
would be i-ssued RECs to the extent of power sold by
them over and above the Rpo. These RECs wirl be
tradable, i,e. the same can be sold to purchasers i_n

states where it is difficult. to meet the Rpo. The REC

value is determined by a free market price discovery
process through a 'power exchange,' rn this manner, it
can be ensured that renewable energy generators
recover their costs and the Rpo i_s in effect achieved
in all states. cERC has framed regulations in exercise
of power conferred under section 17g of the Act for
the development of market in power from non-
conventional energy sources by issuance of
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transferable and saleable credit certificates. These

regulations were notified on 14.1 .2010 and are called
as 'Central Electricity Regulatory Commission (Terms

and Conditions for recognition and issuance of
RenewabLe Energy Certificate for Renewable Energy

Generation) RegulaLions, 2010,, In the context of the
above, it is submitted that the Rpo is percentage of
'consumption' of electricity. The category of the
consumer is not material in as much as the policy
objective is to ensure that 5t of the total
erectricity consumed be generated from renewabre
sources. In order to achieve this policy objective, it
is necessary to impose Rpo uniformly so as to ensure
in totarity 58 of the totaL erectricity consumed be

generated from renewable sources and, therefore, it is
necessary that RPo is to be imposed under section
86(1)(e) of the Act on distribution licensees, open
access consumers as well as captive generation
consumers as a regulatory measure.

17.2 Following preliminary
by the respondent with regard
the petitions under Articl_es
Constitution of India.

11.3 That the Commission considered the
submi-ssions/ comments/ objections received from four
objectors even after the stipulated time of firing the
objection. Thereafter, hearing took place before the
commission on 4.3.zoLo and, after forlowing due
procedure, the Regulation was published on 26.5.2010,

objections are raised
to maintainability of
225 and 227 of the
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The Regulations shalL come into force from a date to
be notified by the Commission separately, since the
mechanism of REC was not in force on the date of
notification of the Regulations. Thus, the said
Regulations are yet to be made applicable to the
petitioners having captive generating plant referred
to in clause 8 of the said Regulations.

11.4 The petitioners haVe alternative efficacious
remedy before the Appellate Tribunal to challenge the
order impugned.

11.5 There is delay in filing the petitions
challenging the impugned order.

11.5 The petitions are also not maintainable as

REC MechEnism has been launched as per the report of
Press Information Bureau dated 18. 1 l,TOLO. It is
stated in the Report that under this mechanism the RE

Generator can selI the erectricity component rocally
at the price of conventi-onal erectricity and trade the
environmental attribute in the forrn of REc separatery.
Further, sERCs of other states have also framed
simiLar Regulations.

1L-7 The present petitions are fired onry with a
view to restrict the process the implementation of
statutory provisions and National Action plan of the
Government of fndia for Climate Change.

Shri Kamal Trivedi, Iearned Senior Counselt2
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appearing with Mr. Bhargav Karia for GERC made

following submission on behalf of the respondents:

trl According to learned Senior Counsel

rationale for providing Renewable Purchase

Obligation has its genesj-s in the Standing

Committee on Energy (2002) Thirteen Lok Sabha in
its 31"t Report in the Slectricity BiIl, 2001 in
para nos. ( f ) (v) of 1.15, para 3, 18 | 3.20 and

3.2I emphasized the need to promote non-

conventional and renewable source based

generation along with NAt,iona1 Electrj-city plan

and, ,rPglicy. GERC has ,published the Regulations
under, section 86(1)(e) read with section 181 of
the Act.

tII] rt is submitted that whether the word

'and' appearing in between co-generation and

generation in Section 86(1)(e) of the Electricity
Act, 2003 is disjunctive or conjunctive is
required to be interpreted in its true
perspective.

til The word ,and, between the words ,co-

generation, and ,generation, is conjunctive
and not disjunctive. Co-generation and
generati_on are process or method of
production of electricity in which the
sources are utilized to get the final
result.
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Iii] The aforesaid submission is further
fortified by the use of the word 'sources'
as appearing in Section 85(1) (e) as

qualifying both generation and co-generation
of electricity. The emphasis in Section
85(1)(e) is on the 'sources, of the energy

and not on the 'technol-ogy, of production.
The intentign behi+d Section 86(1)(e) is to
promote non-conventional and renewable

sources of energy and not to promote fossil
fue1s.

tiiil In the above interpretation the
words 'for purchase of electricity from such

s,oqrces' have purposive interpretation to
al1 words of the sentence because it gives
meaning tha.t the co-generation and

generation from renewable sources are
required to be promoted. The ,co-generation,

and 'generation, of electricity as stated in
the said section are both processes meant to
utilize the input fuel whj_ch should be based
on renewabl-e -energ)r sources. This would give
a proper IegaI meaning to the section.
(iv) In support of the submiss j_on that the
word 'and, between co-generation and

generation is to be read as conjunctive and
not dis juncti-ve, reliance is placed on the
decision of the Hon,ble Supreme Court in the
case of Municipal Corporation of Delhi vs.
Tek Chand Bhatia, reported in (19g0) 1 SCC
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IIIII Applicability of Renewable Power

Purchase Obligation to captive power plant owners

who consume electricity from conventional or
fossil fuel based generation.

In Section 85:( 1) (e ) of the Act, it is
stated that the Commission is required to
specify, purchase of electricity from such

sources a percentage of the total consumption of
electricity in the area of distribution Iicensee.
Her.g.r,, the emphas.is is on the words , total
consumption' and 'in the area of distributj_on
licensee' for interpretation. On a combined

reading of Section 2(3) and Section 85(1)(e) of
the Act, it is clear that the area of
distribution li-censee referred to in the said
section would mean the distribution license
supply area in which the consumer receives power

supply either from distribution licensee or from
a third party through open access or from his
power plant (Captive Generating plant). Hence,

while determining the total consumption of the
erectricity in the area of the distribution
licensee consumption from al-l the above
categories of persons is required to be

considered. Thus, the said section recognizes
that 'Renewable purchase Obligation, is
applicable to the total consumption. Tt is
submitted that all- the capti-ve generating plants
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are situated in the license area of supply of any

distribution licensee. Hence, it is incorrect to
say that the electricity generated from CGp

consumed by its owner is not part of the total
consumption. The person who consumes the
electricity generated from fossil fueL based

(conventional source of energy) Captive
Generating Plan.t, is 'alp.o required to include in
its total consumption of electricity generated
from renewable sources as specified by the
Commission. If such person is not consuming the
electricity from renewable sources based
gen-errat,ion, he is required to purchase renewable
energy and consume the sarne. Thus, the person who

consumes electricity shalI have to purchase
renew,eble energy if he is not fulf iIling the
RenewalJ-e Purchase ObliEation notified by the
State Electricity Regulatory Commission for
fulfi]lment of RpO, A Division Bench of the
Rajasthan High Court has, in its judgment dated
31 . 8 .20L2 in D. B. civil writ petition
No.2772/20L2 and others, on pages 59, 59, and 60,
also held that the renernrable purchase obligation
is appricabre to captive consumers who consume

erectricity from conventional source based
generation.

I IV] Tariff determination has no relevance to
the applicability of renewable purchase
obligation.
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Part vII of the Electricity Act, 2003,

which consists of Sections 6l to 65, deals with
Tariff Regulations, determination of tariff,
public notice for tariff and subsidy, if atry,

desj-red to be given by the Government. The

various sections of the above Act describe the
functioning of the Commission to carry out tariff
determination. Section 86 falls under part X of
the Electricitlz Act, 2003 which pertains to State
Regulatory Commissions. Sections 86 ( I ) ( a) to
85(1) (k) specify different and distinct functj-ons
from each other and are required to be complied
with by the Commission in its entirety.

tvl On the issue as to whether the Renewable

to purchase of energyPurchase Obligation applies
or consumption of energy.

Sections 86(1) (e) specificalty provides
that the renewable purchase obligation is
applicable to consumption of electricity. The

electricity generated by the Captive Generating
Plants is ultimately consumed by the owner of
such plant and thus f aLl_s within the ambit of
consumption, self or from the grid. The person
who consumes the electricity generated from
fossir fuer based (conventional source of energy)
captive Generating prant is also required to
incrude in its totar consumption of electricity
generated from renewabre sources as specified by
the commission. rf such person consumes the
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electricity generated from renewable sources of
energy from its own captive generating p1ant, it
is not required to purchase renewabl-e energy.
However, if such person is not consuming the
electricity from renewable sources based

generation, he is required to purchase renewable

energy and consume the same. Thus, the person who

consumes eLectricity, -shall have to purchase

renewable energy if he is not fulfilling the
Renewable Purchase Obligation notified by the
State Electricity Regulatory Commission for
fulfilfment of RpO.

IVI ] While opposing contention that co-
generation is at par with the renewabLe

electricity generation, it is submitted that as

per definition under section Z(IZ) of ,co-

generatiofl', the words ,process, ,produces, and

'two or more forms of useful energy, are very
important to decide what is co-generation and

whether the same is equated with the renewable
source of energy or not. The word ,process, which
is included in the aforesaid definition refers to
be methodology /production of electric j-ty by
utj-lizing the input energy from any source and

the same is converted to other forms of energy by
utilization of varj-ous plant and machinery. Co_

generation and National generation are the
processes in which the source i,e. input or
source could be conventj-onal viz. coal_r oiI, 9ds
or non-conventional viz, wind, so1ar, bagasse,
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the input is processed and output in the form of
electricity is obtained. Thus, co-generation is a

method which gives two or more output (produced)

of useful energy. The process for co-generation
can utilize any of the sources viz. conventional
energy source (fossil fuel), i.e. coal, oiI and

gasr or non-conventj-onal energy source (renewable

energy source ) i, e. wi,pd, solar, mini and micro
hydro power p1ant, biomass, bagasse, and

municipal solid waste. When the input energy
source is coa1, oil or 9dsr the electricity
generat,ed from it is called the electricity
generated from conventional sources. SimiIarIy,
the electricity generated from non-conventional
energy sources is caItred electricity generated
from non-conventional sources. The process which
is carried out to convert J-nput energy source
which is in fuel form to electricity and some

other form of energy simul_taneously is caLled co-
generation. The energy source which is input to
co-generation is important to decj_de whether the
same is qualifying for promotion under Section
85(1)(e) of the Act. As mentj-oned earlier, the
term 'co-generatj_on, is defined in section Z(Lz)
as 'a process which simultaneously produces two
or more forms of useful energy (including
eLectricity)'. The definition of co-generation is
silent about the source, i.e input rerevant for
receiving the two outputs which is the end
resul-t. However, as per section Z of the
Electricity Act, 2003 which contains alI
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definitions, the definitions given are qualified
by the express 'in this Act, unless the context
otherwise required'. In other words, the
definition given in section 2 of the Act is to be

interpreted in the context of the relevant
provision of the section where the term is used.

Hence, even though section 2(72 ) does not
indicate the sourcer :..rr the context of Section
86(1)(e) of the Act, the term ,co-generation,

shall have the meaning of the process which

simultaneously produces two or more form of
usef ul- energy (including electrj_city) only f rom

renewable sources. Thus, the source which is
renewable stated in Section 85(1)(e) of the Act
is important and linked with both co-generation
and generation from renewable sources only, and

being important from environmental_ point of view.

lvrr I Inter alia, Iearned Senj-or counsel_

referred to provisions of National Electricity
Policy and Tariff policy notified under Section 3

of the Electricity Act, ZOO3 also emphasize
promotion of energy from renewable/non-
conventional based generation.

Clause 5.L2.L and 5.L2.2 of the Tariff
Policy provide for promotion of non-conventional
sources of energy based generation. Clause 5.12.1
and particularly clause 5.12.2 categorically
bring out that the intent of Section g6(1)(e) of
the Act contemprates promotion of both generation
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and co-generation only from non-conventional and

renewabl-e sources of energy. CIause 5 .72 .3 when

read in conjunction with the two earlier clauses

makes it cl-ear that the co-generation being
discussed in the subject of promotion is for eo-
generation in the Sugar Industry (bagasse) which

would indicate that even the co-generation
mentioned in Section 86(1) (e) of the Act is
meant to be from renewable source. Clause 6.4(1)
of the Tariff Policy also envisages promotion of
non-conventional sources of energy generation
including co-geneiation.

l2.l A reference is made to Availabitity of the
renewabre energy sources j-n the state by the l-earned
counsel that Renewable purchase obrigation has to be

decided with consideration of the renewable sources
availabLe in the state. According to the Annuar Report
FY 20L2-20L3 of the Ministry of New and Renewable

Energy, the potential of tlu wind power in the state
of Gujarat is 10609 MV[, out of which only 3093 MW of
wind generators have been instarl-ed so far. The

potentiar of Biomass avaiLabre in the state of Gujarat
is L22l MW and instarled capacity is 3r.z MW as per
the details avairable from the Gujarat Energy
Development Agency. The potentiar of Bagasse avai_Lable
in the state of Gujarat is 350 MW. TERr estimated, the
potential of solar pou/er Generation in Gujarat is more
than 101000 MW, against which the capacity of sorar
Power Projects so far commissioned is only g72.5 MW.

Thus, sufficient potentiar of renewable energy
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generation is available in the State to meet t,he

Renewable Purchase Obligation by the obligated party.
Moreover, the GERC has recognized renewable energy

certificate as a valid instrument for fulfillment of
Renewable Purchase Obligation by the obligated
entities. The National Action Plan on Climate Change

of the Government of India also stipulated that the
State Electricity Regulato:ry Commission shall f ix
minimum renewable purchase standards at 58 for the
year 2010-2011, to be increased by lE each year for 10

years. ,

.1

12.2 As regards the order of the Appellate
Tribunal in the case of Century Rayon, dated
26.4.20L0, -it is submitted that the said order is not
applicable: ;!o a CPP who is .not co-generat,ing plant.
Moreover, the order of the Appe1late Tribunal dated
26,4.2010 was pronounced after the impugned order
dated 17 .4.2010.

12.3 The following judgments are relied upon on

behalf of the respondent:

til Tata power Company Limited
Energy Limited and others, reported
Supreme Court Cases 559

VS.

in
ReLiance

(2009 ) 75

Iii] Anbuja

Electricity
and order
consisting

Cements Limited vs. Rajasthan
Regulatory Commission, by judgment

dated 31.8.20L2, a Division Bench

of Hon'b1e the Chief Justice Mr. Arun
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Mishra [as tlis Lordship then was] and Hon'ble Mr

Justice Narendra Kumar Jain of the High Court of
Judicature for Rajasthan at Jaipur, Bench Jaipur.

13 In rejoinder, it is submj-tted on behalf of
the petitioners, while denying the averments made in
the affidavit-in-reply, that, irrespective of any such

alleged Action Plan, pol,icres or formulations, the
impugned Regulations need to be consistent with the
Constitution, the Act and the Ru1es. A plain readj_ng

of Section 9 of the Act excludes Cpps from the
Regulatory Control of the respondent except to the
extent of the proviso thereto, and they are not
covered under Section 85 of the Act. paragraph 6.4 of
the Nationar Tariff poricy contemplates procurement of
power from the renewable energy sources by
Distribution companies. The said policy does not
contemprate procurement of power by captive power
prants' That, cPPs are not Distribution companies as

defined under the Act and paragraph 6.4 squarery
excrudes appricability of the provisions of national
Tariff Policy to the cpps. simirarly, paragraph 3 of
para 5.L2 0f the Nationar Erectricity poricy
contemplates promotion of arrangements between the co-
generator and the concerned distribution ricensee for
purchase of surplus power from plants having co-
generation process and para 5.L2 does not contemprate
purchase of power from the Renewable Energy sources by
the cPPs. rt is reiterated that RECs is impractical
and unworkabre. That, RECs cannot be a substitute for
the power requirement of the Cpps.
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13.1 It is submitted that under clause 2(2)r co-
generation is included in the definition of Renewabre

Energy in Notification dated 23.03.2007 issued by

Rajasthan Electricity Regulatory Commission and

further crause 3(p) about purchase / sare of renewable
energy also included co-generation distinguishj_ng and

segregating purchase / sare of 'electricity component'
RE sources including co-generation. Therefore, Iaw
laid down in the case of ambuja cement [supra] wilr
not be applicable.

14 rn order to adjudicate the issues involved
in these petitions, it is necessary to advert to the
statement of objects and Reasons of the Erectricity
Act, 2003 and other relevant :pr:ovisions, which read as

under:

clscN171t201'.l

The Electricity Supply
presently governed by three
Indian Electricity Act,
(Supp1y) Act, L948t the
Commissions Act , L998.

1.1 xxx
L.2 xxx
1.3 xxx

2. xxx

CAV JUDGMENT

fndustry in India is
enactments, namely, the
1901, the Etectricity
Electricity Regulatory
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3. with the policy of encouraging private
sector participation in generation, transmission and

distribution and the objective of dj-stancing the
regulatory responsibilities from the Government to
the Regulatory Commissions, the need for harmonising
and rationalising the provisions j-n the Indian
Electricity Act, 1901f ,;;!,.If Electricity (Supply) Act,
L948, and the Electric.ity, Regulatory Commissions

Act, 1998, in a new self-contained comprehensive

Iegislation arose. Accordingly, it became necessary
to enact a new legislation for regulating the
electricity supply industry in the country which
would replace the existing laws, preserve its core
features other than those relating to the mandatory
existenee of the State Electricity Board and the
respo-nsibilities of the State Governrnent and the
State Electricity Board with respect to regulating
licensees. There is arso need to provide for newer

concepts like power trading and open access. There
is also need to obviate the requ.i_rement of each
State Government to pass its own Reforms Act. The

Bill has progressive features and endeavours to
strike the right balance given the current rearities
of the polrer sector in r-ndia. rt gives the state
enough flexibirity to deverop their power sector in
the manner they consider appropriate. The
Electricity Bilr, 2oo1 has been finarised after
extensive discussions and consurtations with the
States and all other stake holders and experts.
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til Generation is being delicensed and captive
generation j-s being freely permitted. Hydro projects
would, however, need approval of the State
Government and clearance from the Central
Electricity Authority which would go into the j-ssues

of dam safety and optimal utilisation of water
resources.

tiil There would be a Transmission Utility at
the Central as well as State IeveI, which would be a
Governpent company and have the responsibility of
ensuri'ng that the transmission network is developed
j-n a planned and coordinated manner to meet the
requirements of the sector. The load dispatch
function could be kept with the Transmission
Utili'ty: or separated. In the case of separation the
load despatch function would have to remain with a

State Government organisation,/company.

tiiil There is provision for private
transmission licensees.,'

[iv] There would be open access in transmission
from the outset with provision for surcharge for
taking care of current Ieve1 of cross subsidy with
the surcharge being gradually phased out.

Iv] Dj-stributj-on licensees would be free to
undertake generation and generating companies would
be free to take up distribution licensees.

The State Electricity Regulatorylvi l
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Commissions may permit open access

in phases with surcharge for -

Ia] current level of cross
gradually phased out along
subsidies; and

qL

CAV JUDGMENT

in distribution

subsidy to be

with cross

tbl obligation to, gupply.

Ivii 1 For ri,.u.ral and remote a]reas stand alone
generation and distribution would besystems for

permitted.

Iviii] For rural areas decentralised management

of dist,ribution through panchayats, Users

Associations, Cooperat,j_ves or Franchisees would be

permitted.

lixl Trading as a distinct activity is bei-ng

recognized with the safeguard of the Regulatory
Commissions being authorized to f i-x ceJ_Iings on

trading margins, if necessary.

lxI Where there is direct commercial
relations,hip between a consumer and a generating
company or a trader the price of por^rer woutd not be

regulated and only the transmission and wheeling
charges wittr surcharge would be regulated.

Ixi] There is provision for a transfer scheme
by which company/companies can be created by the
state Government from the state Erectricity Boards.
The state Governments have the option of conti-nuing
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with the State Electricity boards which under the
new scheme of things would be a distribution
Iicensee and the State Transmission Utility which
would also be owning generation assets. The service
conditions of the employees would as a result of
restructuring not be inferior.
(xii) An Appellate Tribunal has been created for
disposal of appeals agai.nst the decision of the CERC

and State Electricity Regulatory Commissions so that
there j-s speedy disposal of such matters. The State
Electricity Regulatory Commission is a mandatory
reguirement.

I xiii'] Provisions relating
electricity have a revenue focus.

theft of

5

6.

xx xx

xx xx

Preamble

"An Act to consolidate the 1aws relating to
generation, transmission, distribution, trading and
use of erectricity and generally for taking measures
condueive to developmpnt of electricity industry,
promoti-ng competition therein, protecting interest
of consumers and suppry of erectricity to atl areas,
rationalisation of erectricity t,ariff, ensuring
transparent polici-es regarding subsidies, promotion
of ef fi-cient and envi-ronmentally benign policies,
constitution of central Erectricity Authority,
Regulatory commissions and estabri-shment of
Appellate Tribunar and for matters connected there
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with or incidental thereto.

2. Definitions:- In this Act,
otherwise requires-

ql

CAV JUOGMENT

unless the context

formed and

(1 of 19s5)

a Central,

t3l 'area of supply' means the area within which a

distribution licensee is authorised by his licence
to supply electricity.

t41 'Appropriatei Commission, means the Central
Regulatory Commj-ssion referred to in sub-section ( 1 )

of section 76 or the State Regulatory Commission
referred to in section 82 or the Joint commission
referred to in section 83, as the case may be.

t I ] 'C,qptive generat,ing ptant, means a power plant
set up by any person to generate electricity
primariry for his own use and incrudes a power plant
set up by any co-operative soci-ety or association of
persons for gener4t.ing electri-city primariry for use
of members of such co-operative society or
association;

Ltz) 'Cogeneratj-on' means a process which

=i*u1t..eou=1v produces two or .ore for*s of us"fuI
);

l 13l 'company' means a company

registered under the Companies Act, 1956

and includes any body corporate under
State or Provincial Act.

'consumer' means any personst 14l
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supplied with electricity for his o$rn use by a

Iicensee or the Government or by any other person

engaged in the business of supplying electricity to
the public under this Act or any other Iaw for the

time being in force and includes any person whose

prem.ises are for the time being connected f or the

purpose of receiving electricity with the works of a

Iicensee, the Government or such other personsr dS

the case may bei

t17] . 'distribution licensee' means a licensee
auth-or.ised to operate and maintain a distribution
systemifor supplying elegtricity to the consumers in
his ra'::,eg of supply;

t 23l "electricity" means electrical energy-

Ial generated, transmitted, supplied or
traded for any purposei or

tbl used for any purpose

transmission of a message;

except the

lze )

from a'

supply
given;

132)

system

st,ation

t 46l

"generate" means to produce electricity
gene:ra.t*ing. station'for the purpose of giving
to any premises or enabling a supply to be so

"gri-d" means the high volt age backbone

of inter-connected transmission lines, sub-
and generating plants;

"notification"
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published in the Official Gazette and the

expression "notify" shall be construed accordingly;

147 I "open access" means the non-discriminatory
provision for the use of transmission Iines or

distribution system or associated facilities with
such lines or system by any licensee or consumer or

a person engaged in generation in accordance !,/ith
the regulations spec,if:ied by the Appropriate
Commission;

t49] "person" sha1l include any company or body

corporate or association or body of individuals,
whelhpr incorporated or notr or artificial juridical
person;

152) "prescribed" means prescribed by rules
made by the Appropriate Government under this Act;

tsTI
t.his Act;

162)

"regulations" fireans regulations made under

" specified" means specified by

regulations made by the Appropriate Commission or
the Authorityr BS the case may be, under this Act;

t53l "stand alone system', means the eleetricity
system set-up to generate power and distribute
electricity in a specified area r^rithout connection
to the grid;

t 64 ] State Commission,' means the State
Electricity Regulatory commission constituted under
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sub-secti-on

Commission

section 83;

(1) of section 82

constituted under

1+

CAV JUDGMENT

and includes a Joint
sub-section (1) of

t70 I "suppIy", in relation
means the sale of electricity
consumer;

to electricity,
to a li-censee or

National Electricitv Policy and plan

3. xx xx

4. The Central Government

consultation with the State Governments, prepare and

notif-y a national poJ-is1f , permitting stand alone
systgms ( including those based on renewable sources
of ,errergy and non-conventional sources of energy )

for rural areas.,

shalI, after

7.

up of

8. Hydro-electric Aeneration.

9. Captive Generation.

tll Notwithstanding anything contained in this Aet,
a person may construct, maj-ntain or operate a

captive generating prant and dedicated transmission

Generating company and requirement for setting
'Eenerating .rstat,ion ;,;, r.'
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Provided that the supply of electricity from the
captive generating plant through the grid shall be

regulated in the sane manner as the generating
station of a generating company.

Provided further that, 
31, 

Ii..r"" shall be required
under this Act for suppty of electricj-ty generated

from a captive generating plant to any licencee in
accordance with the provi_sions of this Act and the
rules and regulations made thereunder and to any

coDsumer subject to the regulations made under sub-
section (2) of sectj-on 42.

l,2l Every person, who has constructed a captive
generating plant and maii,ntains and operates such
plant-, shall have the right to open access for the
purposds of carying etectrj-city f rom his captive
generating plant to the destination of his use:
Provided that such open access shall be subject to
availability of adequate transmission facility and

such availability of transmj_ssion facility shall be

determined by the Central Transmission Utility or
the State Transmission Utility, as the case may be:
Provided further that any dispute regarding the
availability of transmission facility shall be

adjudicated upon by the Appropriate Commission.

11. Directions to generating companies:-

t 1 I The Appropriate Government may specify that a

generating company sha1l, in extraordinary
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circumstances, operate and

station in accordance with
Government.

?q
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maintain any generating
the directions of that

would encourage

Part VII tariff

61. The Approprj.ate Commission sha1I, subject to
tt specify t,he t,erms and

n of tariff, and in
y the following, namely:-

d methodolog,ies specified
s,ip,rl for determination of
' to generating companies

Q;y.ld transmission licensees ;

i[,.b,l the generationr;1:transmission, dj.stribution
;and supply of eXectricity are conducted on

commercial principles ;

lcl the factors which

1 
cgmp,elitio4,r,i F.f{ffj".?n--QJ, .: ecgn-omisal use of the
resourc"gs, , good

investments;
Pertormance and optimum

td] safeguarding of consumers' interest and
the same tine, recovery of the cost
electricity in a reasonable manner;

Ie] the principles
performanee;

rewarding efficiency IN

tfl multi year tariff principles;

at
of
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tgl that the tariff progressively reflects the
cost of supply of electricity and also, reduces
and eliminates cross-subsidies within the
period to be specified by the Appropriate
Commission;

thl the co-generation and
generatio-n'*il ,!y from renewable
sources of energyi

Electricity eolicy and tariff
''..:

.t ..i

r.B,J[ovided that ,the ,terms and conditions for
':.,.

determination o-f tariff under the Electricity
ly ) acp o .i {,9..,*8.rffi h6 E 1 e c t r i cq .giyi.;., Re gu 1 ato ry

. :s1recif ied in 'the Schedule as they stood
immediately before the appointed date, shalI
continue to apply for a period of one year or
unti.I the terms and conditions for tariff are
specif ied under t-his section, whichever j_s

""r:'.=:.
, ::1+. ; r. - :: ::.:1..

62. Determination of tariff;- (1) The Appropriate
commission shall determine the tariff in accordance
with provisions of this Act for -

t al supply of electricity by a generatj-ng
company to a distribution licensee: provided
that the Appropriate Commissj_on may, in case of
shortage of supply of electricity, fix the

til the National
policy:
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minimum and maximum ceiling of tariff for sale
or purchase of electricity in pursuance of an
agreement, entered into between a generating
company and a licensee or between licensees,
for a period not exceeding one year to ensure
reasonable prices of electricj_ty;

.. fil',l

ctricity.

of aistiiUution ot
electrj-city in the same area by two or more
distribution licensees, the Appropriate
Commission EI4yr for,,pggqloting conpgtition among

tri.butio4 lic.ensges, f ix ontry maximum

cei.ling of tariff for retail sale of
electricitlz.

'fFo14iped r qhgt 
, 
iin ; case of I distributj.on of

electricity in the. sorne: area by two or more
distrj-bution licensees, the Appropriate
eomm{ssion .may, for promoting competition among
distribution licensees, fix only maximum
ceiling of tariff for retail sale of
electricity.

86. ; t1l

clscN17112011

Commission shall discharge the following
namely:

tbl

tcI

lol
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The State
functions,
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lal determine the tariff for generation,
supply, transmission and wheeling of
electricity, wholesale, bulk or retailr os the
case may be, within the State: providing that
where open access has been permitted to a

category of consumers under section 42, the
State Commission shalI determine only the
wheeling charges, surcharge thereon, if dny,
for the said cate of consumers;

tbl regulate electricity purchase and
procurement process of distribution ricensees
iacluding the price at which erectricity shalr
be procured from the,generating companies or
'tr:icensees or from other sources through 46

agreements for purchase of power for
distribution and supply within the State;

Ic] facilitate intra-state
wheeling of electricity;

transmission

tdl issue licences to persons seeking to act
as transmission licensees, distribution
Iicensees and electricity traders with respect
to their operations within the State;

Ie] promote co-generation and generation of
electricity from renewable sources of energy by
providing suitable measures for connectivity
with the grid and sale of electricity to any
person, and also specify, for purchase of
electricity from such sources, a percentage of
the total consumption of electricity in the area
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of a distribution licence;

lo3
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efficiency
electrici-ty

tfl adjudicate upon the disputes between the
Iicensees, and generating companies and to
refer any dispute for arbitrat.i_on;

tgl levy fee for the purposes of this Act;

consistent with
clause (h) of

sub-section (I) of section 79i,,:
,.,.,

,,Ii] specify or enforce standards with respect
,,,to quality, continuity and reliability of

service by licenseesi

I j 1 fix the trading margin in the intra-State
trading of electricity, Lf considered,
necessary; and

tkl discharge such other functions
assigned to it under this Act.

as may be

tzl rhe state commission shalr advise the state
Government on arr or any of the following matters,
namely 3-

til promotion of competition,
and economy in activities of the
industry;

tiil promotion

electricity industry;
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I iii I reorganization and restructuring
electricity industry in the State;

I ivl matters concerning generation,
transmission, distribution and trading of
electricity or any other matter referred to the
State Commission by that Government.

of

t 3 I The State Commj.ssion shall
while exercising j-ts po\^/ers

functions.

ensure transparency
and discharging its

t41 In discharge of its functions the State
commission shall be guided by the Nationar
Erectricity policy, Nationar Electricity pran and

tariff policy published under section 3.,,

181. Powers of state commissions to make regulations-
t1l the State Commissions mdy, by notification, make
regulations consistent with this Act and the rures
generally to carry out the provisions of this Act.

t2) rn particurarry and without prejudi-ce to the
generarity of the power contained in sub-section
( 1 ), such regulations may provj_de for aII or any of
the following matters, namely ...:_

4.2.2 Grid Connection Systems

The Electricity Act and the Nationar Tariff poricy,
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2006 provide for both the centrar Erectricity
Regulatory commission (cERc) and the state
Electricity Reguratory commissions (sERc) to
prescribe a certain percentage of totar power
purchased by the grid from renewabre based sources.
rt arso preseribes that a preferentiar tariff may be
followed for renewable based power.

The following
regime {riyi ,

sources in the

regulatory/tariff
help mainstream

national powerrenewables based
,,''.. ,," ]

systetn-;

til A d ,l m rqrr.rubl. purchase
standard (DMRps) may be set, with escaration each
year tirr a pre-defined lever is reachedr dt which
time the requir.ements may be revisited, It is
sug d . that,;- star iA:009-I0, ,,:t.he. national
ren es standard:' iaing hydropower with
storage capacity_ . in', eiice.ss of daily peaking
capacity r ot based on agricurture based renewabres
sources that are "f.g,,t", human food may be set at
5? of totel,griap pu.rc,trps9r, t"o insrease by 18 each
year for 10 years. SERCs may set hJ-gher percentages
than this minimum at each poj-nt in time.

tiil Central and state governments may set up a
verification meehanism to ensure that renewabres
based power is actually procured as per the
applicabre standard (DMRps or SERC specified).
Appropriate authorities may also issue certificates
that procure renewabres based povrer in excess of the
national standard. Such certificates may be
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tradeable, to enable utilities falting
their renewable standard obligations.
of some utilities still falling short,
may be allowed under the Electricity
rules thereunder may be considered.

/o(
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short to meet

In the event
penalties as

Act 2003 and

tiiil Procurement of renewables based power by
the sEBs/other power ut,irities shourd, in so far as
the applicabre renewabre standard (DMRps or SERC

specified) is concerned, be based on competitive
bidding, without regard to scheduling, or the
tariffs of conventionar power (however determined).
Further, renewables baged power fldy, over and
above, the applicable renewables standard, be
enabled to compete with conventional generation on
equal basis (whether bid tariffs or cost_pIus
tariffs), without, regard to scheduling (i.e.
renqw.,qb.les Uased,, power:..,supp1yr above the renevlables
standard shourd be considered as displacing the
marginal conventional peaking capacity;. A11 else
being equal, in such cases, the renewables based
power should be preferred to the competing
conventional power.

Non-conventional Energy Sources

5 '2 '20 Feasi-ble potential of non-conventionar
energy resources, mainly sma1l hydro, wind and bio_
mass wourd arso need to be exproited furly to create
additional power generation capacity. With a view to
increase the overalr share of non-conventional
energy sources in the electricity mix, efforts wiII
be made to encourage private sector participation
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through suj-table promotional measures.

Captive Generation.

5.2.24. The liberal provision in the Electricity
Actr 2003 with respect to setting up of captive
power plant has been, with a view to not only
securing reli :rpost effective power

. tr+s, ,.

but olsg.;, tp ""6b.cifitate cteCtilOc. of employment
opportuni;ties through speedy and efficient growth of

rlr ., !. ,.,,,,,]| ,].'. 'j i .:.r, l,

5.21,; _ 
I The provision. ireJ-ating to captive power

plants to be se.t up by group of consumers is
primariry aimed at enabling smal1 and medium

nsumers that may not
tion to seit"utr) plant of
tive manner. ft needs to

be noted that .,'sffig1g.g expansion of smarr and
medium industries across the country would lead to
c re a!, i o n,, olf e4oqmp gs,gr.1rp{oy,pe nrt gpporeqni- t i e s .

5.2.26 A large number of' ciptive and standby
generating statj.ons in f.ndia have surplus capacity
that could be suppried to the grid continuously or
during certain time periods. These prants offer a

sizeable and potentiarry competitive capacity that
could be harnessed f or meetj-ng demand f or pohrer.
Under the Act, captive generators have access to
ricensees and would get access to consumers who are
alrowed open access. Grid inter-connections for
captive generators shalI be facilitated as per
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section 30 of the Act. This should be done on

prJ-ority basis to enable captive generation to
become available as distributed generation along the
grid. Towards this end, non-conventional energy
sources includlng co-generation could also play a

ro1e. Appropriate commercial arrangements would need

to be instituted between licensees and the captive
generators for harnessing of spare capacity energy
from captive power plants. The appropriate
Regulatory Commission shaII exercise regulatory
oversight on such commercial arrangements between
captive generators and licensees and determine
tariff,s when a licensee,, is the off-taker of power
f rom captive plant. ,,

5.12 Cogeneration and

sources
non-conventional energy

5.L2.1 Non-conventional sources of energy being
the most environment friendry there is an urgent
need to promote generation of electricity based on
such sources of energy. Eor thi_s purpose, efforts
need to be made to reduce the capital cost of
projects based on non-conventionar and renewabre
sources of energy. Cost of energy can also be
reduced by promoting competition within such
projects. At the same time, adequate promotional
measures would also have to be taken for devel0pment
of technologies and a sustained growth of these
sources.

5 ' 12.2 The Electricity act 2oo3 provides that co-
generation and generation of erectricity from non-
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conventional sources wourd be promoted by the sERcs

by providing suitable measures for connectivity
with grid and sare of electricity to any person and
also by specifying, for purchase of electricity from
such sources, a percentage of the tot.ar consumption
of erectricity in the area of a distribution
ricensee. such percentage f or purchase of por,ver f rom
non-conventional sour_qes should be made applicable
for the tariffs to' bd m:.ined by the sERCs at the
earriest. ,P-rog::essivety ''atr" share of electricity
from non-conventionar sources wourd need to be
increased as presCribed by State Electricity
Regulatory Commiqsions. Such purchase by
distribution compani-es sharr- be through competitive
bidding process. considering the fact that it wirl
take some time before non-conventionar technorogies
competg, in terrns of cos.t, wi-th non-conventional
sources, the Commission may determine an appropriate
differential in
technologies.

prices to promote these

5.12.3 Industriqs in trhich both process heat and
erectricity are needed are wer-r suited for
cogeneration of electricity, A significant potentiar
for cogeneration exists in the country, particuJ-arry
in the sugar industry. SERCs may promote
arrangements between the co_generator and the
concerned distribution ricensee for purchase of
surplus power from such plants. cogeneration system
arso needs to be encouraged in the overarr interest
of energy efficiency and also grid stability,

Tariff policy
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6.3 Harnessing captive generation.

Captive generation is an important means

to making competitive pohrer avairable. Appropriate
commission should create an enabling environment
that encourages eaptive pohrer prants to be connected
t,o the grid.

., r, .

Slrc:h 
.captive 

pilarrts could inject surplus
power into the grid subject to the same reguration
as ap,plicable to generating companies. Firm supplies

d be diffeqentiated for

g6heration at actual 1evels
and reasonable compensation for capacity charges.

., . ,Aft*=""1 .iv".lI, ,. freguelfy based rear time
mechanism.,,pa,n be lsed errg gt. captiye generators can,lj.,;rf,,i,.;,

be alrowed to iriiect into. the grid under the ABT

mechand:smr

VIheeling charges and other terms and
conditions for imprementation shourd be determined
in advance by the respective state commission, dury
ensuring that the charges are reasonable and faj_r.

Grid connected captive plants could also
supply power to non-captive u,sers connected to the
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grid through avairabre transmission facirities based
on negotiated tariffs. Such sale of electricity
would be subject to relevant regulations for open
aceess.

6.4 Non-conventionar sources of energy generation
including Co-generation:

tll of section 86(1) (e)

shaIl fix a

percentage for pulchase of'en"rgy from such
souro€E, taking into, account availability of such
resourges in th-e region,; ;and its impact on retail
taritf;s. Such percentage:'for purchase of energy
shoufd be made applic.b",Ie for the tarif f s to be
determined by the SERCs latest by April !, 2006.

rt take fore nollg,gnventional
tec gies c conventional sources
in terms of c,ost of . efectricity. Theref ore,
procurement by distribution companies sharr be done
at .; P.referentiell . tqr.:,fts determined by the

t.2J Such procurement by Distribution Licensees
for future reguirements shalr be doner ds far as
possibre, through competitive bidding process under
Section 63 of the Act within suppliers offering
energy from sane type of non-conventional sources.
rn the long-term, these technologies would need to
compete with other sources in terms of fulr costs.

The Central Commission should Iay downI3I
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guidelines wlthin three months for pricing non-firm
power, especiarry from non-conventional sources, to
be followed in cases where such procurement is not
through competitive bidding.

15 At the outset, scope and analysj-s of the
Electricity Act, 2003 was considered by the Apex court
in the case of Tata power company Limited vs. Reriance
Enerqy Limited and others, reported in (2009) 16

supreme court cases G59. The Apex court held that the
Act, as a result of poor performance of State
Erectricity Boards, was enacted with a view to
encourage parti-cipation of private sector and lays
down poJ-icies f or gene::aLion, transmission and
distribution of electricity. The centrar Government
intended to have an independent body for determination
of tariff in a professional manner and for this reason
the Act provided for establishment of nlectricity
Reguratory commission. The Apex court has also
outlined the salient features of the Act viz. (i)
delicensing of power generation, (ii) general
permission for captive generation, (iii) only
concurrence is required in case of hydro-electric
generation, (iv) open access in transmission, (v)
separation of power generation from transmi_ssion and
distribution, and (vi) trading in electricity subject
to obtaining of Ii-cence, and, thus, the Act provides
for measures which are conducive to development of
electricity industryr g€reration of power and
promotion of competition. The Apex court envisaged a
kind of problem for generating companies from
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Iicensing regime and, this being the
the Act, whil-e interpreting any of
the Act, the avowed objects are to
While holding that the activities
companies are beyond the purvj_ew

provisions, the Apex court followed
purposive construction.

lrs

CAV JUDGMENT

primary object of
the provisions of
be kept in mind.

of the generating
of the licensing
the principle of

16

of
Petition No. 2772

of Ambu'ia Cements

commission, by judgment and order dated 31.g.2012, a

Division Bench consisting of Hon,ble the chief Justice
Mr. Arun Mishra las His Lordship then was] and Hon,ble
Mr Justice Narendra Kumar Jain of the High court of
Judicature for Rajasthan at Jaipur, Bench Jaipur, upon
a challenge to the Regulations framed, namery,
Regulations 4 and 5 pertaining to renewable energy
obligation and payment of surcharge for shortfall
obligation by noLification dated 23.3.2007 issued by
the Rajasthan Erectricity Regulatory commission in
exercise of por^/er under section gG ( 1) ( e ) read with
Section 181 of the Electricity Act, 2003, imposing
obligation on the captive power prants and open access
consumers to purchase minimum energy from renewable
sources and to pay surcharge in case of short-fal] in
meeting out the RE obrigation, be declared ultra vires
Sections 7,9,86(1)(a) and (e) and 1g1 of the Act of
2003, Articres 14, 19(1)(g) of the constitution of
rndia, National Erectricity policy I zoo5 and Tariff
Policy 2006, j_nter-alia, contending that the

In a batch
2012 and ot,hers,

of Civlf writ
in the case
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raised by the petitioners
of the Act of 2003, the
establish, operate and
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Regulatory commission had no authority to issue
notification to non-Ij-censee like the petitioners in
these petitions, namely, Cpp or CGp and, upon
consideration of simirar contentions raised
hereinabove in all these petitions and considering
various provisions of the Electricity Act, 2003, Rules
and Regurations framed thereunder, herd as under:

"rn the light of the aforesaid provisions, it is
apparent that thrust of
provisions contained

the Act of 2003,

in the National
Electricity poricy, 2005 and the Tariff policy,
2006 i,F to ensure that .there is no licensing of
captive power generation of energy and generating
company may establish, operate and maintain
genera,ting station without obtaining a license under
the Act of 2003; at the same time, there is need to
promote co-generation and generati.on of electricity
from non-conventional sources; it is provided in
Para 6.4 of Tariff policy, para 5.12.2 of the
National Electricity policy and section gG(1)(e) of
the Act of 2003 that the Reguratory commission sharr
fix minimum percentage'for purchase of energy from
such sources taking into account avairabirity of
such resources in the regj-on and j-ts impact on
retail tariffs; non-conventi-onar technologies cannot
compete with conventional sources i-n terms of cost
of electricity, as such, Regulatory Commission has
power to determine the preferential tariffs.
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maintain generating station including captJ_ve power
plant without obtai_ning a license; section g

contains non-obstante clause; licensing is
contemplated only to transmit electricity,
distribute erectricity or undertake trading in
electricity as provided under section L2 and

license can be granted under section L4 for the
aforesaid purposes and thus, ricensees stand on

different footing .and, the industries rike
petitioners having independent captive power plants
cannot be treated alike Ii-censees as they are not
required to obtain ricense for setting up captive
power plants and they have to be given free pray and
cannot be obligated to purchase energy from
renewable sourcesi for regulation of supply,
distribution, consumption or use of erectricity,
directions are contemplated to the licensee arone
under Fection 23 of the Act of 2OO3 and no

directions courd have been given by the Reguratory
commission to the petitioners having captive power
prants to purchase energy from renewabre source as
they are not licensees; they could not be treated
alike licensees and thus, imposj_tion of RE

obligation through impugned Regurations cannot be
sustained.

In our opinion, obligations upon Iicensee
are different and merely by the fact that no ricense
is required to be obtained by the petitioners for
establishing, operating and maintaining captive power
plant by virtue of Sections 7 and 9 of the Act of
2003, it cannot be inferred that the petitioners
invorved in the manufacture of various industriar
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activities such as cement, textile, chemical,
clinker, guwar gum powder, rayons, white cement,

copper, tyre, tube, flaps, fertilizers, agri.-inputs,
non-ferrous metals, lead, zinc etc., cannot be

fastened with the obligatiou to purchase energy frorn
renewabre sources as provided in the Regulations of
2OO7 and 2010. The provisions made with respect to
obrigations and riabirities for ricensee cannot come

in the way to carry out thp objectives of the Act of
2oo3, Nati-ona'r Electricity policy and rariff policy.
under section 86(1) (e) the Reguratory commission has

to discharge the function for promoting co-generation
and generation of energy from renewabre sources.
Section 53(e) provides that the Authority rdy, in
consultation with the state Government, specify
suitable measures for keeping by a generating
company or licensee the maps, plans and sections
relating to supply or transmission of electricity.
Section 60, which deals with market domination,
empor^rers the Regulatory Commission to rssue
directions as it considers appropriate to a licensee
or a generating company if such licensee or
generating company entgrs into any agreement or
abuses its dominant position or enters into a

combination which is rikery to cause or causes an
adverse effect on competition in electricity
industry. Thusr g€n€rdting company is not totally
free from the contror of the Reguratory comrnission,
as submitted by the petitioners.

When we come to the provisions contained
in section B6(1) (e) and 181 of the Act of zoo3
under which the impugned Regulations have been
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framed, the Regulatory Commissj-on has to discharge
functions for promoting cogeneration and generation
of electricity from renewable sources of energy and

for this purpose, the Regulatory Commission has
power to provide suitable measures for connectivity
with the grid and sale of electricity to any person
and also specify for purchase of electricity from
such sources, a percentage of the total consumption
of erectricity in the area of a distribution
ricensee. Thusr'it is apparent that under section
86(1)(e) of the Act of ZOO3, the Regularory
commission has power to direct the petitioners
running captive power plants to purchase energy from
renewable sources considering the percentage of the
total, consumption of electrj.city in the area of
di-stribution ricensee. The word 'totar consumption'
has b-een used by the legislature in Section g6(l) (e)
and tgtar consumption in an area of a distribution
ricensee can be by three ways either supprv throuqh

The area would always be

as the transmission lines
distribution licensee, the

of distribution Iicensee,
and the system is of

total consumption is very
significant. The

It cannot be inferred by

distribution licensee that
distribution licensee are
consumption has the reference

mention of area of
only consumers of the
included. The total

to the various modes of
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consumption which are possible in the area of
distribution licensee. In case the submission of the
petitioners is accepted, in that event, the consumers

of the distribution licensee would only be saddled
with the liability of renewable energy obligation,
that would be discriminatory when consumption is
through captive pohrer plant or open access. The total
consumption in the area of distribution licensee
would be total consumption in all modes othen^rise
anomalous fesults would occur.

' The objective behind impositj_on of RE

obligation upon captive power plants and open access
consumers is to promote generation of electricity
from renewable sources; it would have long lasting
impact in protecting environment; as per CEAs annual
report, of 2003, the installed capacj-ty is t07973 MW

in the country; the break up is hydro power
generation- 269L0 MW (24.92) , thermal power
generation 76507 MW (71?) nuclear power generation
2720 PIW (2.52) and wind power generation 1736 MW

( 1.68 ), out of thermal power generation coal
comprises 63801 MW, gas= 11633 MW and di-esel 1173 MW

representing 59.18 and iO.gS and 1.18 of the total
installed capacity respectively; thus, the coal is
dominating the scenario and will continue to do so
in future alsor l the thermal generation causes
generation of green house gases (GHG) namely, earbon
dioxide CO2, sulphur dioxide, nitrogen oxide and
sorid particurate matter which beyond a specific
limit are hazardous for health; global warming is
affected by increased emission of green house gases
resulting into fundamentar changes in approach
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towards development of energy sector in alI the
countries; objective behind imposition of RE

obligation is in the greater public interest which
would have long impact on protection of environment;

there is need of the hour to protect environment; it
is in ecology to boost interest of the production by

utilizing renewable sources of energy; Regulatory
Commission has solemn obligation to protect and

improve the present : rand future environment
generationtii .Article 51-A.(g) of, the, Constitution casts
duty on the citizen to protect and improve the
natural environment; considering the g1obal warming,
mandate of Article 2L and 51-A(g) of the
Constitution, provisions of the Act of ZOO3,

Nationar Erectricity ppligy and Tariff poricy, the
action has been taken by the Regulatory Commission

imposing obtigation upon captive power plant and open

access consumers also to purchase electricity from
renewabre sources and the same is in pubric interest
as energy generated fron renewable sources is
pollution free. There are no purchasers of the
energy generated by renewable sources; they cannot
compete in the market as such production is costly;
the Reguratory commission has been conferred with
the power to j-mpose obligation on captive power
prants and open access consumers arso to purchase
energy from renewabre sources in order to protect
ecology from environmental degradation; merely
because petitioners are having independent captive
power plants and they are not licensees, stirl they
can be asked to promote and purchase energy from
renewabre sources and we find that the RE obligation
imposed upon captive power plants and open access
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consumers through impugned Regulations cannot in any

manner be said to be restrictive of any of the
rights conferred on the petitioners under Article
19(1) (g) of the Constitution nor the obligation can

be said to be violative of Article L4 of the
Constitution.

In Krishnan Kakkanth y/s Government of
Kerala and ors. (AIR L997 SC LzB) | the Apex Court
held that .f,undamental rights guaranteed under
Article l-9 are not absorute but the same are subject
to reasonabre restrictions to be imposed against
enjoyment of such rights. The reasonableness of
rest'ri.ction is to be determined in an ob jective
manner and from the stand point of the interests of
general public and not from the stand point of the
interests of the persons upon whom the restrictions
are imposed or upon abstract consideration. A

restriction cannot be said to be unreasonabre merely
because in a given case, it operates harshry and even

if the persons affected be petty traders. In
\ determi.ning the infringement of the right guaranteed

under Article 19(1), the nature of right arleged to
have been infringed, the underrying purpose of the
restriction imposed, the extent and urgency of the
evil sought to be remedied thereby, the
disproportion of the imposition, the prevailing
conditions at the time, enter into judiciar verdict.
under clause (1)(g) of Article 19, every ci-tizen has
a freedom and rights to choose his own employment or
take up any trade or calling subject only to the
limits as may be imposed by the State in the
interests of public welfare and the other grounds
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mentj-oned in clause (6) of Article 19. But the
Constitution does not recognize franchise or rights
to business which are dependent on grants by the
State or business affected by public interest. fn
the present case, RE obligation on the captive power

plant and open access consumers to purchase minimum

energy from renewable sources and to pay surcharge in
case of short faIl in meeting out the RE obligation,
has been imposed under the impugned Regulations and

such RE gb_Iigation cannot in any manner be regarded
as restrictive infringing rights of the petitioners
under Article 19(1) (g) of the Constitution.

Para 6.4 of the Tariff policy also
authorizes the Regulatory Commission to fix
minimum percentage for purchase of energy from
renew.able sources taking into account the
availability of such resources in the region; Tariff
Policy arso provides that non-conventionar sources
of energy generation including cogeneration cannot
compete at present with conventionar sources in
terms of cost of electricity, therefore,
preferential tariff can be determined by the
Regulatory Commission. The provisions are not
confined to the distribution companies on]y. para

5.12.1 of the National Electricity policy also
provides that non-conventional sources of energy
being the most environment friendly, there is an
urgent need to promote generation of electricity
based on such sources of energy. In our opinion,
the RE obligation, which has been put on the
petitioners running captive power prants, under the
Regulations of 2007 and 201o is in furtherance of the
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aforesaid objective; it is a promotional measure

taken for growth of renewable energy by directing
purchase of particular percentage of energy from

renewable sourcesi at the s:une time, it is open to
the industries Iike the petitioners to generate

electricity through captive power plants to the
maximum and no restriction has been put up on

quantity of generation of electricity by the
industries, only. obligation is that they have to
purchase C"erlain percentage of enefgy from renewable

sources considering total consumption.

Para 5.12.2 of the National Electrj_city
Policy provides that under the Act of 2003, the
Regulatory Comm-ission would promote co-generation
and glneration of electricity from non-conventional
sources by providing suitable measures for
connectivity with grid and sale of electricity to
any person and also by specifying for purchase of
electricity from such sources, a percentage of the
total consumption of electricity in the area of a

distribution licensee. Thus, it is open to the
Regulatory Commission to prescribe the percentage of
the totar consumption of electricity in the area of a

distribution Licensee '.rrd percentage of total
consumption can be specified in the area of
distribution ricensee as per the Nationar Electricity
Policy, precisely it has been done under the impugned

Regulations as the consumption from captive power
prant is also consumption which has to be included in
the totar consumption in the area of distribution
Iicensee.

Para 5.2.24 of the National
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Electricity PoIicy relating to captive generation,
the liberal provision in the Act of 2003 with respect
to setting up of captive power plant has been made

with a view to not only securing re1iable, quality
and cost effective power but also to facilitate
creation of employrnent opportunities through speedy

and efficient growth of industry. Cost effectiveness
is al-so one of the objectives of setting up of
captive power plant under para 5.2,24 and to utilize
electricity generated by large number of captive
and standby generating stations in India, they have

surplus capacity that could be supplied to the grid
continuously or during certain time periods. Thus,

by imposing RE obligation upon captive power plants
and open access consumersr, it cannot be said that any

of the objectives of the National Electricity policy
or fariff Policlr or Act of 2OO3 have been defeated;
there is no embargo put under the impugned

Regulations on their functioning; at the same time,
promotion of energy from renewable sources has to be

made so as to protect environrnent and global warming.

Section 86(1)(b) of the Act of 2OO3 has

been relied upon by the petitioners which provj_des

that the Regulatory Commission in discharge of the
functions may regulate electricity purchase and
procurement process of distribution licensees
incruding the pri-ce at which electricity shalr be
procured from the generating companies or ricensees
or from other sources through agreements for
purchase of power for distribution and suppry within
the State. In our opinion, as apparent from the very
language of Section B6(1) (b), it deals with the
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purchase and procurement process of distribution
Iicensees and also deals with the prices at which

electricity shaIl be procured from the generating
companies and in case generating companies are
having surplus, it is open for them to supply to the
grid. The provisions of Section 85(1) (e) of the Act
of 2OO3 provides independent functions and the
provisions contained in Section 85(1) (b) cannot

control and confine the operation of Section 86(1)(e)
with respe_c:t to rdistribution licensee only; Section
85 ( 1) (!.), ,d..f = with power to regulate electricity
purch.4ge and procurement process of distribution
Iicensees and the price at which electricity shall
be procured from the generating companies or
Iicensees, whereas Sectipn 85(1) (e) deals with
promotion of co-lreneration and generation of
electricity from "reneluabIe source,, of energy by

providing suitable measures which are specified in
the said provisions and thus, section 86(1) (b) cannot
control and confine operation of Section 8G(1) (e) to
distribution licensee aloner ds suggested by the
petitione.rs. We,ihave nor;hesitation in rejecting the
said submission qf petitioners. On ptain reading of
the aforesaid provision, submission is not borne out.

Section 85(4) provides that in discharge of
its functions, the Regulatory Commission shall be

guided by the National Electricity policy, National
Erectricity pran and Tariff poricy pubrished under
section 3. We find no repugnancy in the impugned

Regurations framed by the Reguratory commission
imposing RE obligation upon captive power plant and

open access consumers to purchase energy from
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renewable sources nor they can be regarded violative
of National Electricity Policy | 2OO5 and fariff
Po1icy, 2OOG published under section 3 of the Act of
2003 by the Central Government, rather impugned

Regulations aim to fuIfiIl the objectives of the said
policies.

It was also., submitted on behalf of the
petitioners that ,section 181(1) of the Act of 2OO3

gives only greneral power to the Regulatory Commission

to frame ,Regulations consistent with the Act and the
rules generally to carry out the provisions of the
said Act and none of the matters contained in clauses
(a) to (zpl of Section 181(2) provide for framing of
the impugned Regulations in respect of captive pohrer

plant and open access consumers and thus, they
submitted that framing of the impugned Regulations
is beyond the ruLe making authority conferred upon

the Regulatory Commission under section l8l of the
Act of 2003. Ehe submission is based upon

misconstruction of provisions of Section 86(1) (e); as

we have already rejected the submission that Section
86(1) (b) has to control the operation of Section
86(1)(e), the submission is baseless. Section 181(1)
provides that the State Commission may by

notification, make regulations consistent with the
Act and the rules generally to carry out the
provisions of the said Act and as per the
interpretation of Section 8O(1) (e) along with
National Electricity policy and Tariff policy for
promotion of renewable energy, we find that the power

to frame impugned Regulations under sections gO(1)

(e) and 181 of the Act of 2003 imposing RE obligation
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upon captive power plant and open access consumers to
purchase energy from renewable sources, has been

rightly exercised by the Regulatory Commission and

the j.mpugned Regulations cannot in any manner be said
to be beyond provisions contained in the Act of 2OO3

or National Electricity policy or Tariff policy;
section 85(1) (e) authorizes the Reguratory commission

to impose RE obligation upon the industries having
independent captive power plants and open access
consumers and thus, it cannot be said that the
impugngd Regulations imposing RE obligation on

captive power plant and qpen access consumers are
contqSry to the object and purpose of the Act of 2003

orNational Electricity poricy or Tariff policy. The

RE obligation put on the captive power plants and
open access consumers to purchase urinimum energy from
renewabLe source and to pay surcharge in case of
shortfarl in meeting out the obrigation through
impugned Regulations are clearly sustainable in law.

fn PTC India Ltd. y/s Central Electricity
Regulatory Commlssion (,(2010) 4 SCC 603), the Apex
court has considered the scope and anarysis of the
Act of 2003 and held that the Act of 2003
contemplates three kinds of delegated regisration.
Firstry, under section L76, the centrar Government
is empowered to make rules to carry out the
provisions of the Act. Correspondingly, the State
Governments are also given por^/ers under Section 1g0

to make rules. Secondly, under Section L77 | the
centrar Authority is arso empowered to make
regulations consistent with the Act and the rules to
carry out the provisions of the Act. Thirdly, under
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Sectionr lTS the Central Commission can make

regulations consistent with the Act and the rules to
carry out the provisions of the Act. SERCs have a

corresponding power under Section 181. A holistic
reading of the Act of 2003 leads to the conclusion
that regulations can be made as Iong as two

conditions are satisfied, namely, that they are
consistent with the Act; and that they are made for
carrying out thel pr:ovis:irons of the Act. The Apex-.. .:,.:)

Court re jec.ted'ithe contention that under the Act of
2003, the power to make regulations under section
178 has to be correlated to the functions ascribed
to each authority under the Act of 2003 and that
CERC can enact regulations only on topics enumerated
in section l7B(2). The Apex Court has further held
that apart from section. 1ZB(1) which deals with
"geneial.Iity" even under' .section L78,12) (ze) CERC

couldr enact a regulation on any topic which may not
faI1 in the enumerated list provided such poh,er

falls within the scope of the Act of 2003. Trading
is an activity recognized under the Act of ZOO3.

The Apex Court has laid down thus:-

"28. The 2003 Act contemplates three kinds of
delegated Iegislation. FirstIy, under Section
L76, the Central Government is empowered to
make rules to carry out the provisions of the
Act. Correspondingly, the State Governments are
also given powers under Section 1gO to make

rules. Secondly, under Section 177 , the Central
Authority i-s arso empowered to make regurations
consistent with the Act and the rules to carry
out the provisions of the Act. Thirdly, under
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Sectionl78, the Central Commission can make

regulatj-ons consistent with the Act and the
rules to carry out the provisions of the Act.
SERCs have a corresponding power under Section
181. The rules and regulations have to be

placed before Parliament and the State
Legislatures, as the case may be, under Section
179 and L82. The Parliament has the power to
modify the rules/ regulations. This power is
not conferred upon the State Legislatures. A

holistic reading of the 2OO3 Act leads to the
conclusion that regulati-ons can be made as tong
4s two conditions ar.e satisfied, namely, that
they are consistent with the Act and that they
'a.re made for carrying out the provisions of the
Act,

55. The above two citations have been given by

us only to demonstrate that under the ZOO3 Act,
applying the test of "general application,', a

Regulation stands on a higher pedestal vis-i-vis
an Order (decision) ,of CERC in the sense that an

Order has to be in conformity with the
regulations. However, that would not mean that a

regulation is a pE€- condition to the order
(decision). therefore, we are not in agreement

with the contention of the appellant(s) that
under the 2003 Act, power to make regulations
under Section 178 has to be correlated to the
functions ascribed to each authority under the
2003 Act and that CERC can enact regulations
only on topics enumerated in Section L7g(Z). In
our view, apart from Section l7g(1) which deals
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brith "generality" even under SectionlTS(2) (ze)

CERC could enact a regulation on any topic which

may not fatl in the enumerated list provided

such power falls within the scoPe of 2003 Act.
Trading is an activity recognized under the said

2003 Act. "

In the present case, the impugned Regulations

framed by the Regulatory Conunission imposing RE

obligation on the captive power plant and open

access consumers to purchase minimum energy

from renewable sources and to pay surcharge in
case of shortfall in meeting out the RE

obligation, are consistent with the Act of
2OO3, National Electricity PoIicy and Tariff
Policy and they are made for carrying out the
provisions of the Act of 2OO3, National
Electricity Policy and Tariff Policy."

[Emphasis supplied in each of the
paragraphs l

L7 Thus, a Division Bench of High Court of
Judicature for Rajasthan at Jaipur, Bench Jaipur, held

that changes in Regulations 4 and 5 impugned in those

petitions were, in any manner, neither violative of
any of the provisions of the Electricity Act, 2003,

Rules and Regulations made thereunder nor ultra vires
Articles L4, 19(1)(g) and 300A of the Constitution of
India. The very findings based on the interpretation
of the Electricity Act, 2003, Rules and Regulations
made thereunder and the reasons assigned for arriving
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at the finding about obligation uPon the CPPs to
purchase electricity from such sources, namely, by co-

generation and generation of electrj-city from

renewable sources of energy keeping in mind a

percentage of total consumption of electricity in the

area of distribution Iicensee which also included

captive power plants situated in the area of
distribution licensee and total consumption of
electricity in such a case will not exclude

consumption of electricity by the CPPs, and that,
while interpreting Section 86(1) (e) of the Act,
keeping in mind other functions enumerated in Section
86 (4 ) of the Act and while discharging such

functions, the State Electricity Commission shall be

guided by the National Electricity Policy, 2005 and

Tariff Policy 2005 framed under Section 3 and so

provided under Section 86(4) of the Act, read with
Sections 51 and 62 under the head 'Tariff of Part vII
of the Act, 2003, are required to be adopted in the

facts of these cases also as I am in respectful
agreement with the same.

18 Thus,

in the case of
under:

til rhat,

what emerges from the above judgment

Ambuja Cements Limited (supra) is as

obligations upon licensee are

different and merely by the fact that no license
j-s required to be obtained by the petitioners for
establi-shing, operating and maintaj-ning captive
power plant by virtue of Sections 7 and 9 of the
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Act of 2003, it cannot be inferred that such CPPs

are out of regulatory regime of SERC and that the

CPPs cannot be fastened with the obligation to
purchase energy from renewable sources under the

impugned Regulations.

liil That CPP is obligated entity and the

provisions made with respect to obligations and

Iiabilities for licensee cannot come in the way

to carry out the objectives of the Act of 2003,

National Electricity Po1icy and Tariff Policy.

tiiil From a conjoint reading of Sections

86(1)(e), 53(e) and 60 with regard to discharge

of functions by the Regulatory Commission for
promot,ing co-generation and generation of
electricity from renewable sources of energy and

in consultation with the State Government to
specify suitable measures for keeping by a

generating company or licensee the maps, plans

and sections relating to supply or transmission
of electrj-city and also about market domination,
etc. it empowers the Regulatory Commission to
issue directions not only to the licensee but

also to the generating company in certain
eventualities.

I iv] The Regulations are framed j.n exercise of
po\^/ers under Section 181 read with Section 8 6 ( 1 )

(e) of the Act of 2003 and it is for promoting

co-generation and generation of electricity from
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tvl That, Section 85(1)(e) of the Act of 2003

empowers the Regulatory Commission to direct
captive power plant operators to purchase energy

from renewable sources and the basic requirement

is of applying criteria of considering percentage

of total consumption of electricity in the area

of distribution.licensee. That, total consumption

in an area' of distribution licensee can be by

three ways, namely, either supply through

distribution licensee or supply from captive
power plants by using lines and transmission
Iines of distribution licensee or from any other
source by using transmission lines of
distribution licensee. The fact remains that the

area would always be of distribution licensee as

the transmission lines and the system is of
distribution licensee and, therefore, the phrase

'total consumption' is seen by consumers of
distribution licensee, captive power plants and

on supply through distribution licensee. Thus,

the total consumption in the area of
distribution licensee would be total consumption

in all modes, otherwise serious consequences

would follow.

[vi] The objective behind imposition of RE

obligation upon captive power plants and open

access consumers is to promote generation of
electricity from renewabl-e sources, so that it
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would have long lasting impact in protecting
environment and comparative data about

consumption of fossil fuel like coal etc, power

through thermal generation, which causes green

house gases and carbon dioxide and other toxic
gases resulting into hazardous effect on the

health and global warming, etc. are seen in the

context of duty cast under Article 51A(g) of the

Constitution of'rlndia on the citizen to protect
and improve the national environment for
meani:ngfu1 existence under Article 2L of the

Constitution of India. Wit.h such avowed object if
the Regulations are framed, it cannot be said
that the Regulations are restrictive infringing
any of the rights conferred upon the petitioners
under Article 19(1)(g) of the Constitution of
India nor the obligation can be said to be

violative of Article L4 of the Constitution of
India.

[vii] That, para 6.4 of the Tariff Policy also
authorizes the Regulatory Commission to fix
minimum percentage for purchase of energy from

renewable sources and these provisions are not

confined to distribution companies on1y. At the
same time, para 5.12.1 of the National
Electricity Policy also provides for non-

conventional sources of energy as environment

friendly and, therefore, RE obligations by the
Regulations are just and proper. Even paras

5.L2.2 and 5.2.24 of the National Electricity
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PoIicy provide

connectivity with grid and sale of electricity to
any person and setting up of captive power plants

are not only with a view to secure reliable,
quality and cost effective power but also to
facilitate creation of employment opportunities
and to utilize electricity generated by large
number of captive and standby generating stations
in India, surplus capacity being supplied to the
grid continuously or during certain time

intervals.

lviiil Section 85(1) (e) provides independent

functions. Section 85(1)(b) cannot control and

confine the operation of Section 86(1)(e) with
respect, to distribution licensee aloner dS

contended by

petitioners.
Regulatory Commission to be guided by the

National Electricity Policy, National Electricity
Plan and Tariff Policy published under Section 3.

t ix ] That r ,orr an elaborate discussion with
regard to interpretation of Section 86(1) of the

Act, the contention of the petitioners that it is
only about conferring general power to the
Regulatory Commission to frame regulations in
consonance with the Act and the Rules with a view

to carry out, the provisions of the said Act and

none of the matters contained in clauses (a) to
(zp) of Section 181(2) provides for framing of

u4
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suitable measures for

the learned counsel for the

Even Section 86 (4 ) mandates
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the impugned Regulations in respect of captive

power plants, etc. and, therefore, it is beyond

the ruLe making authority conferred upon the

Regulatory Commission, is based uPon

misconception of interpretation of the provisions

of Section 85(1)(e) of the Act in view of
rejection of the submission that Section 85(1)(b)

does not control operation of Section 85(1)(e).

lxl That, in PTC India Ltd (supra), the Apex

Court has considered the scope and analysis of
the Act of 2003 holding that the Act of 2003

contemplates three kinds of delegated

legislation, firstly, under Section L76 Central
Government correspondingly under Section 180

State Governmentsi secondly, under Section 777

the Central Authority; and, thirdly, under

Section 178 the Central Commission, who can make

regulations consistent with the Act and the Rules

to carry out the provisions of the Act. That,

Iikewise, SERC have eorresponding power under

Section 181 and, applying the test of 'general
applicationl, a Regulation stands on a higher
pedestal vis-i-vis an order (decision) of cERc

and such order shal1 be in conformity with the

Regulations.

FURTHER FINDINGS

19 lt is worth-noting that, under Part lll, under the heading

'Generation of Electricity', Section 7 provides for generating company and
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requirement for setting up of generating station; Section 8 is about hydro-

electric generation; and Section 9 defines 'captive generation'. lf definition of

'captive generation' under Section 9 is read in juxtaposition to definition of

'captive generating plant'under Section 2(8), a person can construct, maintain

or operate captive generating plant and dedicated transmission line, and

proviso to sub-section (1) of section 9 provides that supply of electricity from

the captive generating plant through the grid shall be regulated in the same

manner as the generating station of a generating company. The newly

inserted proviso by the Act 26 of 20U7 with effect from 15.6.2007 provides that

no licence shall be required under the Act of 2003 for supply of electricity

generated from a captive generating plant to any licencee in accordance with

the provisions of the Act, Rules and Regulations made thereunder and to any

consumer subject to the regulations made under sub-section (2) of Section

42. Thus, while dispensing with the requirement of obtaining licence by

CGP/CPP for supply of electricity generated from CGP, no exemption is given

to CGP/CPP to be regulated by the provisions of the Act, 2003, rules and

regulations made thereunder other than the above and, therefore, CGP/CPP

is not absolved from obligation to be discharged under the impugned

regulations. ln addition to the above, as per sub-section (2) of section 9, a

person constructing, maintaining, operating CGP/CPP shall have also right to

open access for the purposes of carrying electricity from his captive

generating plant to the destination of his use and such open access shall be

subject to availability of adequate transmission facility and such availability of

transmission facility shall be determined by the Central Transmission Utility or

the State Transmission Utility as the case may be and, thus, CGPICPP has to

follow directions, orders, regulations, rules framed under provisions of the Act

of 2003 for carrying out the purposes of the Act.

20 Inter-alia, if def inj-tion of 'captive
generating plant' under Section 218) is seen, it means

a power plant set up by any person to generate
primarilv for his use and incLudes a

CAV JUDGMENT

electricity
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power plant set up by any co-operative society or

association of person for generating electricity
primarily for use of members of such cooperative

society or association. Therefore, it is not that
power plant set up by any person to generate

etectricity is exclusively for his own use. In a given

case, electricity generated by CPP can be used for a

purpose other than captive use in case of excess

production of electricity. Thus, harmonious reading

of Sections 85(1)(e), 2(12), 2(8) and9 of the Act,
with the decision of the Apex Court in Tata Power

Company Limited (supra), and the decision of a

Division Bench of the High Court of Judicature for
Rajasthan at Jaipur, Bench Jaipur, in the case of
Ambuja Cements Limited (supra), would mean that CPP is
exempted from licence regime, but not from any other
regulatory measures envisaged by the Electricity Act

2003rRu1es and Regulations framed thereunder to carry
out the provisions of the Act, 2003.

20.L There is no discriminatory treatment to CPP nor

promotion of co-generation and generation from

renewable sources of energy can be equated or Put on

par with CPP and the classification is reasonable to
that extent, namely, promoting co-generation and

generation from renewable sources of energy for which

RE obligation is cast upon the CPP, and is based on

intelligible differentia and have rational with the

objects sought to be achieved, namely, to protect
environment and to reduce global warming, etc. coupled

with survival- and growth of units producing
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electricity from renewable sources of energy.

Therefore, CPP may be a distinct entity
enjoying certain benefits and privileges inter-alia
non-subjecting it to licensing control of the

authority or commissions, but, under an obligation to

follow various directions issued by the Electricity
Regulat.ory Commission in. consonance with the Act of
2003, Rules and Regulations framed thereunder.

2L That a careful perusal of National
Electricity Policy and PIan, Tariff Policy and

National action Plan on Climate Change and provisions

of Act, 2003, Rules and Regulations there under

empowers the State Electricity Regularity Commission

ISERC] to prescribe a certain percentage of total
power purchased by the Grid from renewable based

source and also preferential Tariff that may be

followed for renewal based power. As held earlier,
and followed in the case of Ambuja Cement [supra] SERC

is a creature of statute under Part X under Section 82

of the act, 2003 and empowered to frame regulations
under Sect,ion 181. which may be consistent with the Act

and to carry out provisions of the Act.

2L.7 If Section 85(1) (e) is analyzed in the

context of overall Scheme of the Act, 2003, Rules,

Regulations in juxtaposition to National Electricity
PIan and Policy, Tariff Policy, it is about functions
to be discharged by SERC.
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Section 85(1) (e) is;
-to protect

-co-generation and generation of electricity from

renewable source of energy

-by providing suitable measures Isuch measures have

to be consistent and with a view to carry out

provisions of the Actl

-for, vtz. connectivity with the grid

-sale of electr:icity to any person

-also to specify

-for purchase of electricity from 'such sources'

meaning thereby renewable sources of energy on which

co-generation and generation of energy is based

-for fixing percentage of total consumption of
electricity in the area of distribution licensee is to
be ascertained and calculated towards renewable

purchase obligations. While undertaking exercise of
calculating the total percentage of consumption in the

area of distributive licencee, if consumption of
electricity by cGP / cpp is excluded then it would

not reflect correct data for SERC to take measures

under Section 86(1)(e). OnIy because data pertaining
to consumption of CGP is included in total consumption

CGP does not become consumer so defined under the Act,
2003.

22 That contention of Mr. S.N.Soparkar that co-
generation plant of petitioners of Special Civil
Application No.791 of 20LL that it is based on fossil
fuel and is non-conventional in view of decision in
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technology, which may

carbon credit, but only
same renewable source

140
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eco-friendly and reducing

that ground is not not the

energy Iike hydro, wind,

the case of Lloyds Metal & Energy Ltd. Isupra] of

APTEL, though appears to be attractive on first blush

but non-conventional energy cannot be equated always

with renewable source of energy. That co-generation

is a process simultaneously producing two or more

forms of useful energy though never defines tyPe of

input or source of fuel- to be used, but co-generation

provided under Section 86(1) (e) of the Act, 2003 is
not co-generat,ion stand alone, but it is co-generation

and generation of electricity from renewable sources

of energy. Thus, a source or input of energy may be

non-conventional in the sense that CGP or co-

generation following innovative or advanced

be

on

of

so1ar, biomass, bagasse, etc. That non-conventional

energy always and for all purposes cannot be equated

with non-renewable sources of energy.

22.L That the judgment dated 26.04.20L0 of the

APEL in Appeal No.57 of 2009 in the matter of Century

Rayon Ltd. vs. Maharashtra Electricity Regulatory

Commissioner & Ors. fell into consideration in Appea1

No.53 of 2Ot2 and by order dated 29.L2.20t1 interim
relief to enable sale of electricity from co-

generation plant based on industrial waste heat

generated by the sponge iron plant with the use of
fossil fue] [coal] and directions to be issued to the

distribution licensee came to be rejected, but the

issue that whether the distribution licensee would be
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fastened with the obligation to purchase a percentage

of its source from co-generation irrespective of fueL

use being important issue came to be re-examined by

the FuIl Bench and accordingly, upon an exercise

undertaken about finality of the judgment dated

26.04.20L0 in Appeal No.57 of 2009, it appears that
the FuII Bench of Appellate Tribunal for Electricity
[Appellate Jurisdiction] in the case of Lloyds Metal &

Energy Ltd. v.g, ..-:,ltt"harashtr,a S,tate Electricity
..:

Distribution iCompany timited' in Appeal No.53 of 2OL2

considered the order dated 29.L2.2071 rendered by the
Division Bench of APIEL in Appeal No.57 of 2009 in the
matter of Century Rayon Ltd. vs. Maharashtra

Electricitlr Regulatory Cgpmis-sion and others and

framed the :.following question:

"Whether the Distribution Licensees could be

fastened with the obligation to purchase a

percentage of its consumption from co-generation
irrespective of the fuel used under Section 86(1)

(e) of the Act 2003".

The FulI Bench of APTEL vide order dat,ed

02.L2.20L3 passed in Appeal No.53 of 20L2, held j.n

para 39, as under:

"39. Summary of our findings:

Upon conjoint reading of the provisions of the
Electricity Act, the National Electricity poticy,
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Tariff Policy and the intent of the legislature
while passing the Electricity act as reflected in
the Report of the sanding Committee on Energy
presented to Lok Sabha on 19.1Z.ZOOZ, we have

come to the conclusion that a distribution
company cannot be fastened with the obligation to
pursue a percentage of its consumption from
fossil fuel- based co-generation under section
86(1)(e) of the Elect::icity Act, 2003. Such

purchase:,.ob1igation 86(1) (e) can be fastened only
f rom erectricity generated from rene.wal sources
of energy. However, the State Commission can
promgtq fossil fueL bas.ed co-generation by other
measur.es such as facilitating sare of surprus
electricity avairable at such co-generation
plants in the interest of promoting energy
efficiency and grid security, el_c.,,

Thus, judgment dated 26.04.2OlO in Century
Rayon Isupra] [Appeal No.57 of ZOg); judgment dated
77 .04.2013 in rA 2G2 of zo.Lz in Rp (DFR) No.1311 of
2072 in Appear No',5 7 of: zoag f ired by Gu jarat
Erectricity Rqgulatory commission; judgment dated
30.01.20L3 in Appear No.54 of zo|z filed by M/s. Emami

Paper Mirrs; judgment dated 31,0r.2013 in Appear no.59
of 2012 filed by M/s. vedanta Alumi-nium Ltd. tvAl; and
judgment dated 10.04.2013 in Appeal No.125 of 2oL2
f iled by M/ s - Hindarco rndustries Limi-ted, arI
delivered by the AprEL have no significance and force
of law in view of judgment dated o2.t2.zoL3 rendered
by the Fu1I Bench of the AprEL in Appeal No. 53 of
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2012.

That submissions about non-applicability of law
Iaid down in Ambuja Cement Isupra] rendered by a

Division Bench of Rajasthan High Court, is also de-
void of merit inasmuch as substantially the issue
before Division Bench of Ra jasthan High court \^/as

about inclusion of ,CGf / ', obligated entity to
'..

purchase elect5icity from ating unit based on

non-renewal s.ource of energy.

23 At the cost of repetition, in exercise of
powers iqnder section 3 for framing regulations for
procuremen$ and protection of energy from renewable
sources, it is clear that an eraborate exercise is

:

undertaken,'by the GERC defining the area of supply,
distributipn license-e, obligated entity and renewable
sources of energy along with other definitions. rt has
also considered the quantum of Rpo by defining
purchase of electricity in kwh from renewabre energy
sources at a specified minimum percentage of their
total consumption during a year and rimiting such
obrigation upon the cpps having instalred capacity of
5 Mw and above. Thus, arI the objections are aLso
considered by assigning reasons. The commission has
aLso considered various provisions of the Act and the
functions to be discharged being a regulatory body
only with a view to carry out the provisions of the
Act of 2003 and the Rules made thereunder.

did keep in mind all the24 The GERC
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representations submitted by the objectors before
determining renewable purchase obligation IRpO] and,

while doing sor the GERC also provided production
capacity of electricity of Cpps and on)-y those Cpps,

who produce more than 5 MV of electricity, are brought
within the purview of the RpO and, therefore, it would
not hit or create imbalance in the functioning of the
CPPs. The Commis ul",?, d all the criteria
including t-esh_n, '' par and functioning
capacity of cPP vis-i-vis interest of power generating
plant in r'enewable source of energy and their survival
in consonance with National Erectricity plan and

Tariff 9y. That, Sectign 8,6(1)(e) of the Act is
not on1y,;;'.1O. promoting : co-generation stand alone
system, but, it is for promotion of co-generation and

generation from renewable source of energy. rn this
context, if the definition contained in section 2(L2)
of the Act is seen, it is crear that 'co-generation,
means a process which simurtaneously produces two or
more forms of useful energy (including erectricity).
rn the above process, excess energy is harnessed by a

particular process and elect:ricity is generated.

25 Since the procedure is duly followed by the
commission while framing the Regulati_ons, namely,
renewable purchase obligation or renewabre energy
certificate, it cannot be said that such an exercise
by the Commission is, in any manner, unjust,
unreasonable, arbitrdry, discriminatory or contrary to

CAV JUDGMENT
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the provisions of the Electricity Act, Z0O3 or
violative of ArticLes 14, 19 and 300A of the
constitution of rndia. As regards chalrenge to the
authority and jurisdiction of the GERC to frame such
regulations impugned in these petitions, I have

already taken a view that the law laid down by a

Division Bench of the High court of Judicature for
Rajasthan at Jaipur, Bench, Jaipur, in the case of
Anrbuja cements Limi!,ed (supr'b), il the context of the
identicar contentions raised by the parties therein,
is appJ-icable in the facts of the present cases arso.

26 ,,,.I,4, the re.suItr, a]l these writ petitions
stand dism.issed with no ,o^pdgr as to costs. Notice
issued in each of the petition stand discharged.

27 '|,e1vi1 Applications ,,. filed by rndj-an Wind

Energy Association for impleadj_ng as party raising
contentions justifying impugned regurations, it is not
in dispute that the challenge in all these writ
petitions is to legal-ity and varidity of regulations
and powers and jurisdiction of respondent GERC and

further adjudic.ating such i-ssues effectivery, r am of
the view that applicant(s) are neither proper nor
necessary party and accordingry not to be i*p teaded
as party respondents and civil Applications filed by
rndian wind Energy Association are hereby rejected.
similarly, civil applications fited by respondent
commissioner to join union of rndia and other central
authorities are arso de-void of merit and are hereby
rejected.

CAV JUDGMENT
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At this state,
petitioners qequested

execution and ope

for a reasonab

petj-tionsi$i1I

lh(
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(ANANT S.DAVE, J.)

counsels for the
the implementation,

impugned Regulations
:l4lr

*pw

g the overa1,l. facts and. re,.ilrcumstances

I am ipc)-1n9d,:.i!,gigrent .stagqs quo as on

(llrlA$;[ S.DAVE, J.)

learned

to stay
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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

LETTERS PATENT APPEAL NO. 847 of 2015

ln SPEGIAL CIVIL APPLICATION NO. 936 of 2011

with
LETTERS PATENT APPEAL NO. 598 ot 2015

ln

SPECIAL CIVIL APPLICATION NO. 171 ot 2011

TO

LETTERS PATENT APPEAL NO. 601 ot 2015

ln

SPECIAL CIVIL APPLICATION NO. 597 ot 2011

with
LETTERS PATENT APPEAL NO. 828 of 2015

ln

SPECIAL CIVIL APPLICATION NO. 10471 ot 2013

TO

LETTERS PATENT APPEAL

ln

SPECIAL CIVIL APPLICATION

with
LETTERS PATENT APPEAL NO. 832 ol 2015

ln

SPECIAL CIVIL APPLICATION NO. 791 ot 2011

with
CIVIL APPLICATION NO. 4995 of 2015

ln

LETTERS PATENT APPEAL NO. 847 Of 2015

with
CIVIL APPLICATION NO. 4315 of 2015

ln

LETTERS PATENT APPEAL NO. 598 ot 2015

with
CIVIL APPLICATION NO. 4334 ot 2015

ln

LETTERS PATENT APPEAL NO. 599 of 2015

with
CIVIL APPLICATION NO. 4336 of 2015

NO. 829 o12015

NO. 7084 ot 2011
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ln

LETTERS PATENT APPEAL NO. 600 of 2015

with
CIVIL APPLICATION NO. 4338 o12015

ln

LETTERS PATENT APPEAL NO. 601 of 2015

with
CIVIL APPLICATION NO. 4779 ot 2015

ln

LETTERS PATENT APPEAL NO. 829 ot 2015

with
CIVIL APPLICATION NO. 4778 of 2015

ln

LETTERS PATENT APPEAL NO. 828 of 2015

with
CIVIL APPLICATION NO. 4804 ot 2015

ln

LETTERS PATENT APPEAL NO. 832 ot 2015

Appearance in LPA Nos. 847. 598 to 601 of 2015 with C.A. Nos. 4995.

4315. 4334. 4336. 4338 of 2015:

MR SN SOPARKAR, SEN]OR ADVOCATE WITH MR SANDEEP SINGHI,

ADVOCATE FOR SINGHI & CO, ADVOCATE for the Appellant(s) No. 1

MR KAMAL TRIVEDI, SENIOR COUNSEL WITH MR BD KARIA, ADVOCATE

FOR BHARGAV KARIA & ASSO, ADVOCATE for the Respondent(s) No. 1

of 201 5:

MR MIHIR JOSHI, SENIOR ADVOCATE WITH MR GAURAV MATHUR,

ADVOCATE for the Appellant(s) No. 1

MR KAMAL TRIVEDI, SEN]OR COUNSEL WITH MR BD KARIA, ADVOCATE

FOR BHARGAV KARIA & ASSO, ADVOCATE forthe Respondent(s) No. 1

Appearance in LPA No. 832 of 2015 with C.A. No. 4804 of 2015:

MR RASESH SANJANWALA, SENIOR ADVOCATE WITH MR DILIP

lhr
ORDER

ARVTND LIMITED( FORMERLY KNOWN THE ARVIND MILL S

Ll M lTED....Appellant(s)

Versus

GUJARAT ELECTRICITY REGULATION COMMlSSlON....Respondent(s)
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KANOJIYA, ADVOCATE for the Appellant(s) No' 1

MR KAMAL TRIVEDI, SENIOR COUNSEL WITH MR BD KARIA, ADVOCATE

FOR BHARGAV KARIA & ASSO, ADVOCATE for the Respondent(s) No. 1

==========================================================

CORAM: HONOURABLE
and
HONOURABLE

MR.JUSTTCE KS JHAVERI

MR.J USTI CE A.G. U RAIZEE

Date : 05/05/2015

ORAL ORDER

(PER : HONOURABLE MR.JUSTICE KS JHAVERI)

ORDER IN LETTERS PATENT APPEALS

At the request of learned counsels appearing for the

parties, matters are peremptorily fixed for hearing on

11.08.20L5. To be listed immediately after admission matters.

ORDER IN CIVIL APPLICATIONS

t. We have heard learned counsel appearing for the parties

at length.

2. These applications have been flled praying for stay of the

impugned CAV judgement and order dated L2.03.20Ls

passed by the learned Single Judge in Special Civil Application

No. 936 of 20LL and other cognate matters pending the

appeals.

3. Mr. Soparkar, Iearned Senior Counsel appearing for the

has drawn the attention of this Court to the provisions of The

Electricity Act, 2003 (hereinafter referred to as 'the Act')
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more particularly Sections 2(8), 2(L2) Z(tS) and the

definition of non-conventional source. He has also drawn the

attention of this Cour[ to Sections 9, 68 and 86 of the Act and

submitted that the impugned judgement and order passed by

the learned Single Judge may be stayed by this Court as the

same proceeds on eroneous reading and interpretation of the

provisions of the Act, Regulations framed thereunder,

National Electricity Po1icy as well as the Tariff Policy and the

various orders passed by the Appellate Court. Sections 2(8),

2(1,2) ,2(15) are reproduced hereunder:

"2(B) "Captive generating plant" means a power
plant set up by any person to generate electricity
primarily for his own use and includes a power
plant set up by any co-operative society or
association of persons for generating electricity
primarily for use of members of such cooperative
society or association;

(12) "Cogeneration" means a process which
simultaneously produces two or more forms of
useful energy (including electricity);

(15) "consumer" means any person who is supplied
with electricity for his own use by a licensee or the
Government or by any other person engaged in the
business of supplying electricity to the public under
this Act or any other law for the time being in force
and includes any person whose premises are for
the time being connected for the purpose of
receiving electricity with the works of a licensee,
the Government or such other person, as the case
may be"

3.1 Mr. Soparkar submitted that the fundamental issue

concerning the applicability of the GERC (Procurement of

Energy from Renewable Sources) Regulation 20L0

(hereinafter referred to as 'the Regulation') raised by the

applicants has not been considered and dealt with by the
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learned Single Judge. He submitted that on a fair reading of

Regulation 2.1(k) which defines obligated entity read with

Regulation No. 3, it is clear that the regulations would apply

to persons consuming electricity generated from 'conventional

captive generation plant' having capacity of SMW and above.

He submitted that the use of word 'conventional' would

exclude the applicants from the purview of the Regulation as

the applicants have set up a co-generating captive power

plant which is a non conventional power plant.

3.2 Mr. Soparkar submitted that the provisions of Section

86(1)(e) clearly sets out the apparent legislative intent to
promote co-generation along with the promotion of generation

of electricity from renewable sources of energy. The meaning

of the term co-generation has to be understood as defined in
Section 2(12) of the Act. He submitted that the respondent

Commission clearly erred in interpreting section 86 by

reading the word 'co-generation' along with generation of

electricity from renewable sources of energy and suggesting

that what is being promoted is co-generation from renewable

sources ofenergy.

3.3 Mr. Soparkar further submitted that the learned Single

Judge also failed to appreciate the National Electricity Policy

in paragraphs 5.2.26 and 5.1.2.3 which encourages co-

generation. He submitted that similarly the tariff policy dated

06.0L.2006 in clauses 6.3 and 6.4 also encourages co-

generation. He submitted that in addition to the National
policy as well as Tariff policy the applicants had produced

several documents including the objections filed before the

Commission which clearly recognized co-generation as a
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technology to be promoted.

3.4 Mr. Soparkar further submitted that while other

Regulatory Commissions have issued regulations fastening

Renwable Purchase Obligation (RPO) on captive consumers,

the said regulations do not cover co-generating units. He

submitted that section B6(tXe) covers distribution licensees

and the total consumption by the consumers who are sold

power by the distribution licensees in their area of supply.

3.5 Mr. Soparkar submitted. that the learned Single Judge

has erred in relying upon the decision of the Appellate

Tribunal in Appeal No. 57 of 2OO9 dated 26.04.201,0 in
the case of Century Rayon vs. Maharashtra Electricity
Regulatory Commission, Maharashtra Energy
Development Agency and Maharashtra State Electricity
Distribution Co. Ltd. He submitted that the Tribunal in the

said matter was considering the question whether a

distribution licensee should be obligated to purchase the

percentage of its consumption from co-generation irrespective

of the fuel used under Section 86(1Xe) of the Act. He

submitted that the said question is distinct from the question

arising in the present matters as to whether co-generating

CPPs which ought to be promoted should be obligated to

compulsorily purchase power from renewable sources of

energy. In this regard he has relied upon paragraphs 16,25,
26,27 and 45 which are reproduced hereunder:

"L6. In the above context, the contention that the
sale of electricity to any person is to be read in the
context of the sale by the co-generator or the
generator of electricity from the renewable source
of energy does not merit consideration. The

OROER
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Appellant is a co-generator. It produces energy
more efflciently as compared to conventional
power plants which is to be treated at par with the
electricity from the renewable source of
generation. When such being the case, the SSR
Page L1 of 37 Judgment in Appeal No. 57 of 2009
fastening of obligation on the co-generator to
procure electricity from renewable energy
producer would defeat the object of section 86(1)
(e). These two categories of generators namely: (i)
Co-generators and (ii) generators of electricity
through renewable sources of energy are required
to sell the electricity to any person as may be
directed by the State Commission. Any obligation
for purchase of electricity from these two sources
can be imposed only on the distribution licensee
and not on the captive consumers who are
generating electricity through co-generation
irrespective of the fuel used.

25. It cannot be disputed that the energy efficiency
of the co- generation plant is almost double than
the normal power plants because normal power
plants release residual energy SSR Page L7 of 37
Judgment in Appeal No. 57 of 2009 in the
atmosphere, whereas the co-generation plant
utilizes the energy to the maximum possible. It is
established, as mentioned earlier, that the energy
efficiency of the normal power plant is about 50 to
60% whereas the energy efficiency of the co-
generation plant is about 80-85%.

26. Internationally, the Governments have been
promoting co-generation of energy so that the
precious fuel is not wasted and the environment is
protected. Even the municipalities/local authorities
have been encouraging the simultaneous use of the
residual wastes. It is for this reason that the
Electricity Act 2003 has cast obligation on the
State Commissions to promote co-generation as
well as the generation of electricity through
renewable energy sources.

27. This aspect can be viewed from yet another
angle also. As mentioned earlier, we are called
upon to decide the question as to whether co-
generation projects based on fossil fuel are not
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entitled to be treated at par with the eligible SSR
Page 18 of 37 Judgment in Appeal No. 57 of 2009
renewable energy sources for renewable projects
obligation. To answer this question we have to see
the scheme of the Electricity Act as well as the
National Electricity Policy and National Tariff
Po1icy. Under the Act there are three categories of
sources of energy each being accorded with a
different treatment namely -

(i) Conventional Power Plants such as Thermal,
Hydro and Nuclear Power Plants.

(ii) Renewal source of energy.

(iii) Non-conventional plants including co-
generation plants.

45. Summary of our conclusions is given below:-
(I) The plain reading of Section 86(1)(e) does not
show that the expression 'co-generation' means
SSR Page 33 of 37 Judgment in Appeal No. 57 of
2009 cogeneration from renewable sources alone.
The meaning of the term 'co- generation' has to be
understood as defined in definition Section 2 (1.2)
of the Act.
(II) As per Section B6(L)(e), there are two
categories of 'generators namely (1) co-generators
(2) Generators of electricity through renewable
sources of energy. It is clear from this Section that
both these categories must be promoted by the
State Commission by directing the distribution
Iicensees to purchase electricity from both of these
categories.
(ilI) The fastening of the obligation on the co-
generator to procure electricity from renewable
energy procures would defeat the object of Section
86 (lXe).
(IV) The clear meaning of the words contained in
Section 86(1)(e) is that both are different and both
are required to be promoted and as such the
fastening of liability on SSR Page 34 of 37
Judgment in Appeal No. 57 of 2009 one in
preference to the other is totally contrary to the
legislative interest.
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(V) Under the scheme of the Act, both renewable
source of energy and cogeneration power plant,
are equally entitled to be promoted by State
Commission through the suitable methods and
suitable directions, in view of the fact that
cogeneration plants, who provide many number of
benefits to environment as well as to the public at
Iarge, are to be entitled to be treated at par with
the other renewable energy sources.

(VI) The intention of the legislature is to clearly
promote cogeneration in this industry generally
irrespective of the nature of the fuel used for such
cogeneration and not cogeneration or generation
from renewable energry sources alone. "

4. Mr. Mihir Joshi, learned Senior Counsel supporting the

arguments advanced by Mr. Soparkar submitted that the

applicants are operation the CPP in co-generation mode

wherein steam is produced which runs turbines (to generate

electricity) and is also used in the production process. He

submitted that in case RPO is imposed and power is to be

purchased then CPP generation will have to be backed down

and this will directly affect the availability of steam leading to

reduction in production and for fulfilling requirement of
steam, additional fossil fuel will have to be burnt.

4.L Mr. Joshi further submitted that under the RPO

regulations, GERC is to fix a quantum (as a percentage of

total consumption of electricity consumed in the area of a

distribution licensee). He submitted that this quantum is
fixed. The distribution licensees are already procuring such

power and selling it to consumers including applicants who

have contract demand. He submitted that it is not a case

where renewable energy is not being procured at all but the

only question is whether private parties can be made liable to

Page 9 of 18

Downloaded on : Tue Jun 09 16:37:42 IST 2020



tr(
cLPN847t2015

procure this power.

4.2 Mr. Joshi further submitted that CPPs are set up

pursuant to impetus being offered by the Government on

incurring huge cost including recurring cost. He submitted

that the applicants today have sufflcient power and the

regulations result in the applicants having to enter into

contracts with private generators of renewable power. He

submitted that since GERC is not authorised to fix tariff in
Iight of proviso to Section 86(L)(e) for bilateral transactions,

there is no certainty as to at what cost the generators will sell

power.

4.3 Mr. Joshi submitted that GERC vide its judgement dated

16.01.2015 in Petition No. 1437 of 2014 has recorded that
some renewable generators are offering to sell at a price

higher than the preferential tariff even to the distribution
Iicensees. He has drawn the attention of this Court to
paragraph 20.6 of the said judgement in this regard. He

submitted that this will cause grave prejudice since the

applicants will be in non-compliance of unwillingness of
renewable energy generators to agree on a price.

4.4 Mr. Joshi contended that GERC in its judgement dated

L6.02.2015 in Petition No. 1437 and 1-442 of 201,4 found that
sufficient renewable power is not available and has curtailed
the obligation of the distribution licensees in the State of
Gujarat. He submitted that in case renewable power is not

available, the applicants will fail in fulfilling their obligation
since procurement of power is the only obligation. He

submitted that the regulations however recognise that

ORDER
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Renewable Energy Certiflcates (RECs) are valid instruments

for discharging RPO and it is unfair to ask the applicants to

purchase RECs when renewable power is actually not

available. He submitted that RECs are a double benefit to the

generator who gets cost of power as well as REC and the

applicants will have to generate power to the tune of their
RPO and incur cost and will have to make a second payrnent

for the RECs for the same quantum of power which is grossly

unfair more so when GERC in paragraph 20.15 of judgement

dated 16.01.2015 in Petition No. 1.437 of 20L4 has found that
REC is an additional burden and only aids the commercial

interest of renewable generators.

5. Mr. Kamal Trivedi, learned Senior Advocate appearing

with Mr. B.D. Karia, learned advocate for Bhargav Karia &
Associates submitted that Gujarat Electricity Regulatory

Commission (Procurement of Energ"y from Renewable

Sources) Regulation, 2010 ('the Regulations' for short) framed

in the exercise of the powers conferred under Section 61, 66,

B6(1)(e) and 1B1- of the Electricity Act, 2003 ('the Act' for
short) are statutory in nature and as per the judgment of the

Apex Court in the case of Bhavesh D. Parish & Ors. Vs.

Union of India reported in (2OOO) 5 SCC 47L, there is
always a presumption in favour of validity of any legislation,

unless the same is set aside after final hearing and therefore,

no interim relief can be granted for staying the legislation. In
view of this, the appellants do not deserve any interim relief,
more parLicularly in light of following observations of the Apex

court in the aforesaid judgment.

'30 ....Merely because a statute comes up for
examination and some arguable point is raised,
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which persuades the courts to consider
controversy, the legislative will should not normally
be put under suspension pending such
consideration. It is now well settled that there is
always a presumption in favour of constitutional
validity of any legislation, unless the same is set
aside after final hearing and, therefore, the
tendency to grant stay of legislation relating to
economic reforms, at the interim stage, cannot be
understood.... "

5.1 Sections 61 and 66 of the Act are also reproduced

hereunder:

Section 61-. (Tariff regulations) :

The Appropriate Commission shall, subject to the
provisions of this Act, specify the terms and
conditions for the determination of tariff, and in
doing so, shall be guided by the following, namely:-
(a) the principles and methodologies specified by
the Central Commission for determination of the
tariff applicable to generating companies and
transmission Iicensees;
(b) the generation, transmission, distribution and
supply of electricity are conducted on commercial
principles;
(c) the factors which would encourage competition,
efflciency, economical use of the resources, good
performance and optimum investments;
(d) safeguarding of consumers' interest and at the
same time, recovery of the cost of electricity in a
reasonable manner;
(e) the principles rewarding efficiency in
performance;
(0 multi year tariff principles; 1t(g) that the tariff
progressively reflects the cost of supply of
electricity and also, reduces cross-subsidies in the
manner specified by the Appropriate Commission;l
(h) the promotion of co-generation and generation
of electricity from renewable sources of energy;
(i) the National Electricity Policy and tariff policy:

Provided that the terms and conditions for
determination of tariff under the Electricity
(Supply) Act, L948, the Electricity Regulatory
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Commission Act, 1998 and the enactments
specified in the Schedule as they stood immediately
before the appointed date, shall continue to apply
for a period of one year or until the terms and
conditions for tariff are specified under this
section, whichever is earlier.

Section 66. (Development of market):
The Appropriate Commission shall endeavour to
promote the development of a market (including
trading) in power in such manner as may be
specified and shall be guided by the National
Electricity Policy referred to in section 3 in this
regard.

5.2 Mr. Trivedi submitted that in fact, validity of the

Regulations has been examined in great detail by the learned

single Judge in the judgment under challenge wherein, it has

been found that the respondent commission has duly

considered all the objections and applied all the criteria in
consonance with the National Action PIan and Tariff Policy

and has ultimately found nothing objectionable in the

Regulations. In this view of the matter, unless the appeals are

finally heard and judgment of the learned single Judge under

challenge is set aside, no question arises of granting any

interim relief in the matter.

5.3 Mr. Trivedi submitted that apart from what is mentioned

above, objections of the appellants in the matter of less

availability of renewable sources of energy, higher prices

being fixed by the persons selling such renewable sources of

energy etc., Regulation 4.2 of the Regulations clearly enables

the obligated entity to approach the commission, keeping in

view the supply constraints or other factors beyond the

control, with a request to revise the percentage targets per
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year. Similarly, Regulation g.L enables the obligated entity to

approach the commission to carry forward the compliance

requirement to the next year, in case of non-availability of

power from renewable energy sources. At the same time,

Regulation 5 enables obligated entity to purchase renewable

energy cer[ificates against the discharge of mandatory

obligations. In view of this, there is a sufficient elbow room for

the obligated party to take care of any of its genuine

difficulties in discharge of its Renewable Purchase Obligation

('RPO' for short), and hence, no interim relief against the

execution, implementation and operation of the regulation can

be granted.

5.4 Mr. Trivedi contended that a combined reading of

section 2(3) read with section 2(L2) read with section 6L and

section B6(1Xe) of the Act makes it very clear that the word

'and' between the words 'Co-generation' and 'generation' in

section 86(1)(e), is conjunctive, and not disjunctive and hence

both co-generation and generation, from the renewal sources

of energy requires promotion. If the said co-generation and

generation of electrical energy is from non-conventional i.e.

renewable sources of energy i.e. wind, solar, hydro, bio-mass,

no RPO is to be discharged, however, if in co-generation or

generation of electrical energy or generation from captive

power plants, conventional sources are utilized i.e. Coa1, OiI,

Gas, fossil fuel, then in that case, RPO is required to be

discharged.

5.5 Mr. Trivedi submitted that in view of the above, merely

because some of the appellants are engaged in co-generation

of electrical energy from conventional sources, even though
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they generate renewal energty as by-product, they cannot be

exempted from discharge of the RPO. Similarly, captive power

plant not connected with the grid and independent by itself is

also covered under the Regulation when the generator

consumes electricity produced by such captive power plants,

inasmuch as RPO under the Regulation is on consumption of

electricity.

5.6 Mr. Trivedi submitted that aparL from what is mentioned

above, merely, because in some of the States, co-generation is

exempt from RPO, the same cannot ipso facto invalidate

similar provisions contained in the Regulations in question.

Hon'ble Rajasthan High Cour[ has dealt with this aspect in

extenso and the learned single Judge has also taken note of

the same. This apart learned single Judge has dealt with all

the aspects of the matter in paras 20, 22.L and 23 of the
judgment under challenge.

5.7 Mr. Trivedi submitted that in view of National Action

Plan as well as National Electricity Policy more particularly

clause 5.12 co-generation and generation of electricity from

non-conventional sources are required to be promoted by the

Commissions by providing suitable measures, etc. and that
non-conventional sources of energry being the most

environment friendly, there is an urgent need to promote

generation of electricity based on such sources of energy.

Thus, it is the demand of the nation that conventional sources

are presenzed from being wasted and non-conventional

sources of energy are used even for taking care of global

warming. Thus, it would be in the interest of the Society at

large that the appellants are directed to comply with the
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regulations that may be brought in force instead of granting

interim relief against operation of the same.

6. At the outset it shall be relevant to peruse section 86(1)

(e) and the same is reproduced under:

"Section 86. (Functions of State Commission):
(1) The State Commission shall discharge the
following functions, namely: -

(e) promote co-generation and generation of
electricity from renewable sources of energy by
providing suitable measures for connectivity with
the grid and sale of electricity to any person, and
also speciff, for purchase of electricity from such
sources, a percentage of the total consumption of
electricity ln the area of a distribution licensee;
...,,

7. As as a result of hearing and pemsal of records we are

of the view that the statutory regulations are framed by

statutory authority after inviting objections from concerned

industry and therefore the same has statutory force. The

GERC seems to have considered the objections raised by aII

the objectors while framing the regulations with regard to
applicability of the RPO to CPP consumers No doubt the same

has not yet been given effect from 2011. but now it has been

upheld by the learned Sing1e Judge.

7.1 Moreover, in view of the observations made by the Apex

Court in the case of Bhavesh D. Parish (supra), it will not
be appropriate to stay the impugned order by the learned

Single Judge. The Apex CourL has categorically held that
merely because a statute comes up for examination and some

arguable point is raised, which persuades the courts to
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consider controversy, the legislative will should not normally

be put under suspension pending such consideration. It has

also observed that there is always a presumption in favour of

constitutional validity of any legislation, unless the same is set

aside after final hearing and, therefore, the tendency to grant

stay of legislation relating to economic reforms, at the interim

stage, cannot be understood.

7.2 However, keeping in mind the interest of both the sides

in these applications, it is directed that the implementation of

the Regulations shall be subject to the result of the appeals.

We are of the opinion that they do not fall within the definition

of conventional energy as contemplated under the provisions.

Prima facie what we envisage is saving natural resources and

not from by product or any other product which is derived

from processes coming under co-generation and that the

emphasis in section B6(1)(e) is to promote non conventional

and renewable sources of energy and not to promote use of

fossil fuels. The observations made by this Court in these

applications are prima facie and the same sha1l be considered

in detail while hearing the appeals on merits as at this stage

any observations made on the merit of the matters wil
prejudice the case of both the sides.

B. Therefore, instead of granting stay of the impugned
judgement and order it shall be in the interest of justice to
observe that the said regulations shall though come into force

they sha1l be subject to the final decision given in the

appeals. Applications are disposed of accordingly. RuIe is
discharged accordingly.
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164

(K.S.JHAVERI, J.)

(A.G.URAIZEE,JI
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No.231312016-R&R
Government of lndia

Ministry of Power

S;rranr.Shakti Bhawan, New Delhi,
Dated, the 22nd July, 2016

ORDER

Subject: Guidelines for long term RPO growth trajectory of Renewable Purchase
Obligations (RPOs) for non-solar as well for solar - reg,

1-0 ln exercise of the powers conferred under section 3(3) of Electricity Act, 2003, the

Central Government notified the revised Tariff Policy which was published vide Gazette

of lndia, Extraordinary, Part-l, Section-1 dated 28.1.2016.

2.0 Para 6.4 (1) of the policy provides that puisuant to provisions of section 86(1)(e) of the

Act, the Appropriate Conrnrission shall fix a r,qinimum Sieicentage of the total

'conslrmption ol'eleclricity ir'the area of a distiibution lidensee.'for.iiuichase of energy

.,!rom +enewable energy soufDes, taking irrto aCidufit aVailabiiity of such Esources and

its impact on retail tariffs. Cost of purchase of ienewable ensrgy shall be taken into

account while determining tariff by SERCs. Long term growth irajectory of Renewable

Purchase Obligations (RPOs) will be prescribed by the Ministry of Power in

consultation with MNRE.

i:iovicjeo'tirai cogeneration from sources other than renewable sources shail not be

excluded from the applicability of RPOs.

Further, Para 6.4 (1)(i) also provides that within the perbentage so made applicable, to

start with, the SERCs shall also reserve a minimum percentage for purchase of solar.

energy from the date of notification of this policy which shall be such that it reaches 8%

of total consumption of energy, excluding Hydro Power, by March 2022 or as notified

by the Central Government from lime to time.

l.lrrw, ru vieur c.rf the above pror.risions and in order tc achieve the tel'i;et cf 1,75,000 MW

of renewable capacity t'y March, 2022, the Ministry or Power in consultation witl-r

3.0

4.0



lcc

Ministry o{ New and Renewable Energy, notifies the Long ternr growth trajectory of

Renewable Purchase Obligations (RPOs) for Non-solar as well.solar, uniformly for all

.' States/Union Territriries, initially for three'years from 2016-17 lo 2018-19 as under-

Lono term traiectorv 2016-17 2017-18 2018-19
Non-Solar B.7s% 9.50% 10.25%
Solar 2.75o/o 4.75o/o 6.75%

Total 11.500/o 14.25Yo 17.00Yo

The obligations will be on total consumption of electricity by an obligated entity,
excluding consumption met from hydro sources of power.

5.0 Furtlter, in exercise of power conferred under the Electricity Act, 2003, SERCs may
consider to notify RPO for their respective States in the line with aforesaid uniform
RPO trajectory,

6.0 These Guidelines are issued with the approval of Minister of State (l/C) for Power,
Coal, New and Renewable Energy and

To,

1. Principal Secretary/Secretary (Power/Energy), State Governnrents/UTs
2. Secretary, State Eleclricity Regulatory Commissions/Joint Electricity Regulatory

Commissions

Copy to:

1. Secretary, MNRE, CGO Conrplex, New Delhi
2. Chairperson, CEA, Sewa Bhawan, RK Puram, New Delhi
3. Secretary, CERC/FOR, Chanderlok Building, Janpath, New Delhi

Co.plfel_99-{_of i nfo rm a ti o n to :

1. AII Joint Secretaries, tVlinistry of Power
2. PS to MOS(llC) for Power, Coal, NRE & Mines
3. PPS to Secy.(P), PPS to AS(BPP), PPS to AS(SP), PPS to JS(RR)
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EXTRAORDINARY

PUBLISHED BY AUTHORITY
-Vol. LIX I MONDAY, APRIL 23,}0I8/VAISAK[IA 3' l9!9-
-Separatc paging is giverr to this Part in ordcr that it may be Iilcd as a Scparate Cornpilation.

PAIT't IV-C

Statutory llulcs and Ordcrs (Other than thosc publishcd in Parts I, I-A and
I-L) made by Statutorl'Authoritics other than thc Governmcnt of Gujarat

including thosc made by thc Governmcnt of India, thc High Courts, thc
Dire ctor of lVlunicipalitics, thc Commissioncr of Policc, thc Dircctor of

Prohibition and Excisc, thc District Magistrates and the Election
Commission, Elcction Tribunals, Rcturning Officcrs and other

authoritics under thc Elcction Contmission.

G UJARAT ELECTIU CITY REG ULATO RY COMMISSI ON (G ERC)

GUJARAI' ELECI'RICITY REGULATORY COMMISSION (PROCUREMENT OF ENERGY
FROM RENEWABLE SOURCES) (SECOND AMENDMEN'I) REGULATIONS, 2018

Notification: No. 01 of 2018

ln exercisc of Powers confcrred undcr Section 61, 86 and l8l of the Electricity Act,2003 (Act No. 36 of
2003) and all other po\vers enabling it in this behall', and after previous publication, the Cujarat Electricity

Regulatory Commission hercby makes the lollowing regulations, 1o anrend Gujarat Electricity Regrrlatory

Commission (Procurernent of Energy from Rcncwable Sources) Rcgulations,20l0 (hereinafter refened to as

"The Principal Regulations") nanrely:

1) Short Titlc Extent and Commenccment:

(i) These regulations shall be callcd the Gujarat Electricity Ilcgulatory Cornmission (Procurement of
Energy from Rctrovable Sourccs) (Sccond Anre ndment) Rcgtrlations, 201 8.

(ii) 1'hese l{egulatitrns slrall extcncl to the whole of the State of Guiarat.

2) 'l-hcse regulations shall conre irrto tbrce rvith effcct fronr lhe date of their publication in the Ol'ficial

Cazette.

3)Substitution of 'fablc I o[Rcgulation 4.1:

'l'able I provided in tlre (iujarat L:lcctricity Regulatory Crrrrrnrission (Procurcnrertt of Energy tiom liencwable
Sources) (First Arncndment) Rcgu lalions, 2014 is substituted b1, follorving Table - I and II:

lV-C.Ex -347 347-l
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TABLE _ II

Year
Minimurn Quantunr of purchasc (in %) tronr rcnervable cncrgy sourccs (in

terms of cncrgy in kWh).

Wind

t%)

Solar

(%)

Othcrs

(Biornass, Bagassc,

MSW and l'lydro)

(%)

Total

(%)

(t) (2) (3) (4) (5)

20t7-r8 7.75 t.75 0.-5 t0.00

20r8-r9 '1.95 4.25 0.5 t2.70

2019-20 8.05 55 0.75 14.30

ao20-21 8.r5 6.7 5 0.75 15.6s

1n.) t 3) 8.25 8.0 0.75 17.00

4) Substitution of par:r 2 of Principal Rcgulation 4'1:

If the above mcntioned minimum quanlum of power purchasc either front Solar or Wind or Others (including

Biomass. Bagasse, Hydro and MSW) is not availablc in a particular ycar of FY 201 7- I 8 to 2021-22, then in

such cases, additional renervable energy available either from Solar or Wind or Othcrs shall be utilised for

firllilrnent of RPO in accordancc rvith Colurnn 5'

5) Addition in Regulation 4.1 oIthe Principal Regulation:

A ncrv third para is added after second para of Regulation 4.I o[ the Principal Regulations as under:

Distribution Licensee(s) shall compulsorily procure l00o/o porver produccd frorn all the Waste-to-Energy

projects in t5c State of Gujarat, in the ratio of their procurernent of porver frorn all sources including their

orvn. at tle tariff discovered through a Cornpctitive Bidding Process as envisaged in the Gujarat Waste to

Encrgy Policy,20l(> subjcct to ceiling of gcncric taritTas <lctennined by thc Colrmissicln.

ITOOPWANT SINGH' IAS

Secretary

G u ia rat F. I ectric ity Regtr latory Com ttt i ss iott

Canclhinagar. Cujarat

Place: Gandhinagar.
Darei 21,/04/2018.

TABLE - I

Ycar
Mininrurn Quantunr of purchasc (in 9i,) n.onr renervable energy sources

(in tcrrns ol-energy in kWlt),

Wind
(%)

Solar
(%\

Othcrs
(Bionrass, Bagasse, lJYdro and MSW)

(0,6\

'Iotal

(%)

I (2) (j) (4) (_5 )

20t0-l I 45 0.25 0.25 50

20rl-l2 50 05 0.5 6.0

20t2-li 55 I.0 05 70

20li-14 5.5 l0 05 7.0

20r4-r5 6.25 25 0.5 8_0

2015-16 7.0 t.5 05 9.0

20t6-11 7.15 t75 0.5 I0 0

Covcrnrnent Central Press, Gandhinagar



/nu*uu ;'

No.23103/2016-R&R
Government of lndia

Ministu o*f Power

Shram Shakti Bhawan, New Delhi,
Dated, the 14h June,2018

ORDER

Subject: Long term groMh trajectory of Renewable Purchase Obligatio-ns (RPOs) for Solar

and Non-solar for a period of three years i.e. 2019-20 to 2021-22 - regarding.

ln exercise of the powers conferred under Para 6.4(1) of the Tariff Policy notified on

28.1.2016 and in order to achieve the target of 1,75,000 MW of renewable capacity by March'

2022, the Ministry of Power after consultation with Ministry of New and Renewable Energy

vide Order dated 22'dJuly,2016 had notified the Long term growth trajectory of Renewable

Purchase Obligations (RPOs) for Non-solar as well solar, uniformly for all States/Union

Territories, initially for three years from 2016'17 to 20'18-19 as under:-

Long term RPO trajectory 2016-17 2017-18 2018-19

rlon-Solar 8.75o/o 9.s0% 10 25o/o

Solar 2.7SYo 4.75% 6.75%

Iotal 11.50% 14.25% 17.00%

The obligations were on total consumption of electricity by an obligated entity, excluding

consumption met from hydro sources of power.

2.0 ln continuation to the earlier order dated 22nd Ju|y,2016, the Ministry of Power in

consultation with Ministry of New & Renewable Energy notifies the Long term growth

trajectory of Renewable Purchase Obligations (RPOs) for Solar as well Non-solar, uniformly

for all States/Union Territories, for further three years period ltom 2019-20 to 2021-22 as

under-

Long term RPO trajectory 2019-20 2020-21 2021-22

t'ton-Solar 10.2s% 10.25% 10.50%

Solar 7.25% 8.75% 10.50%

Iotal 17.50% 19.00% 21.00%

The Renewable purchase Obligations shall be on total consumption of electricity by an

obligated entity, excluding consumption met from hydro sources of power.

2l-
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provided that on achievement of Solar RPO compliance to the extent of 85% and above,

remaining shortfall if any, can be met by excess Non-Solar energy purchased beyond

specified Non-Solar RPO for that particulat yeat,

provided further that on achievement of Non-Solar RPO compliance to the extent of 85% and

above, remaining shortfall if any, can be met by excess Solar energy purchased beyond

specified Solar RPO for that particular year.

3.0 Further, in exercise of power conferred under the Electricity Act, 2003, SERCs may

consider to notify RPO for their respective States in the line with aforesaid uniform RPO

trajectory.

This issues with the approval of Minister of State (l/C) for Power and NRE'4.0

e-M
(Ghanshyam Prasad)
Chief Engineer (R&R)

Tele No. 23710389

To,
1. Principal secretary/secretary(PowerEnergy), StateGovernments/UTs
2, Secretary, State Electricity-iegulatory Commissions/Joint Electricity Regulatory

Commissions

Copv to:

1. Secretary, MNRE, CGO Complex. New Delhi

2. Chairperlon, CEA, Sewa Bhawan, RK Puram, New Delhi

3. Secretary, CERC/FOR, Chanderlok Building. Janpath, New Delhi

Coov also for information to:

1. All Joint Secretaries/ EA, Ministry of Power
2. PS to MOS(|/C) for Power, Coal, NRE & Mines
3. PPS to Secretary (power),PPn to AS(RR), PS to CE(R&R), PS to Director (R&R)
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No. 30/04/2018-R&R
Government of lndia

Ministry of Power

Shram Shakti Bhawan, Rafi Marg,
New Delhi, 1'' FebruarY, 2019

Chairperson, CEA, Sewa Bhawan, R.K. Puram,
Secretary (Energy/Power), All State Govts/UTs.
Secretary, CERC/FOR, Chanderlok Building, Janpath, New Delhi.

Secretary, All SERCs
cMD, AllcPSUs under the administrative control of Ministry of Power

President, FlCCl, Tansen Marg, New Delhi.
President, ASSOCHAM, New Delhi
lndian Captive Power Producers Association
DG, APP, New Delhi.

Subject: Clarification on Orders related to Renewable Purchase Obligation .

Sir,

I am directed to refer to the Ministry of Power's Order of even number dated 22nd July,

2016 and 14th June,2018 regarding long term groMh trajectory of Renewable Purchase

Obligation (RPO) for Solar and Non-solar for the period 2016-19 and 2019-22 respectively.

Z. The request of various stakeholders regarding capping of RPO for Captive Power

Plants (CPP) has been examined in consultation with Ministry of New and Renewable Energy

and it is clarified that RPO of the CPP may be pegged at the RPO level applicable in the year

in which the CPP was commissioned. As and when the company adds to the capacity of the

CPP, it will have to provide for additional RPO as obligated in the year in which new capacity

is commissioned. There should not be an increase in RPO of CPP without any additional

fossilfuel capacity being added.

3. This issues with the approval of Hon'ble MoS(l/C) for Power and NRE.

New Delhi.

Yours faithfully,

(D. ChattoPadhYaY)
Under Secretary to the Govt. of lndia

Tel:2373 0265
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No. 30/04/2018-R&R
Government of lndia

Ministry of Power

Shram Shakti Bhawan, Rafi Marg,
New Delhi, 1't October, 2019

To

1. Chairperson, CEA, Sewa Blrawan, R.K. Puram, New Delhi.
2. Secretary (Energy/Power), All State Govts/UTs.
3. Secretary, CERC/FOR, Chanderlok Building, Janpath, New Delhi.
4. Secretary, All SERCs
5. CMD, All CPSUs under the administrative control of Ministry of Power.
6. President, FlCCl, Tansen Marg, New Delhi.
7. President, ASSOCHAM, New Delhi
8. lndian Gaptive Power Producers Association
9. DG, APP, New Delhi.

Subject: Clarification on Orders related to Renewable Purchase Obligation.

Sir,

I am directed to refer to the Ministry of Power's Order of even number dated 22ndJuly,2016 and
14th June, 2018 regarding long term growth trajectory of Renewable Purchase Obligation (RPO) for
Solar and Non-solar for the period 2016-19 and 2019-22 respectively.

2. A clarification was issued by Ministry of Power vide letter dated 1'r February, 2019 regarding
capping of RPO for Captive Power Plants (CPP) (copy enclosed).

3. Based on the concern raised by various stakeholders and after due consultation with MNRE,
CEA and CERC it is further clarified that:

i) ForCPPs commissioned before 1.04.2016, RPO should be at the level as mandated by the
appropriate Commission for the year 2015-16. For CPPs commissioned from 1.04.2016
onwards, the RPO level as mandated by the appropriate Commission or Ministry of Power,
whichever is higher, for the year of commissioning of the CPP shall be applicable.

ii) ln case of any augmentation in the capacity, the RPO for augmented capacity shall be the RPO
applicable for the year in which the CPP has been augmented.

iii) ln case, for meeting the RPO obligation, CPP has surplus power than its consumption
requirement, such a CPP may sell its surplus power to the DISCOMs under the prevailing
arrangements or in the power exchange.

4. This issues with the approval of Hon'ble MoS(l/C) for Power and NRE.

Yours faithfully,

Encl:As above
(D. Chattopadhyay)

Under Secretary to the Govt. of lndia
Tel:2373 0265

Copy to: Shri P.C. Maithani, Adviser, MNRE, New Delhi.
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No. 30/04/2016-R&R
Governnrent of lndia

tr4inistry of Power
r. .J

Slrram Shahti Bhawan, Rafi Marg,
New Delhi, l"tFebruary, 201g

Chairperson, CEA. Sewa Bhawan, R.K. puranr, New Delhi.
Secretary (Errergy/Power), All State Govts/UTs.
Secretary, CERC/FOR, Chanclerlok Building, Janpailr, New Dethi.
Secretary, All SERCs
cMD, All cPSUs under the administrative control of Ministry of pov,rer.
President, FlCCl, Tansen Marg, New Delhi
President, ASSOCHAM, New Dethi
lndian Captive Power Producers Association
DG, APP, New Delhi.

Yours faithfully,

;1Dt-.L
(D. Chartopadhyay)

Under Secretary to the Govt. of lndia
Tel: 2373 0265

Copy to: Shri P.C. Maithani, Adviser, MNRE, New Dethi.

subject: clarification on orclers related to Renewable purchase obligation .

Sir,

I am directecl to-refer to the Ministry of Power's Order of even number dated 22nd July,
2016 and 14tlr June,2018 regarding long term growth trajectory of Renewable purchase
obligation (RPo) for Solar and Non-solar fJr tre pe-riod 2016-i s aio zots-22 respectively.

2-,. The reqttest of various stakeholders regarding capping of RPO for Captive power
Plants (CPP) has been examined in consultation-*ith vt'ini.iry of-New and Renewable Energy
and it is clarified that RPo of.the cpp may be pegged at the Rpo tevet appiicaut";;1G;;;,
in which the CPP was cotnmissioned. As and wtG-n ttre company adds to ihe capacity of the
CPP, il will have to provicle for additional RPO as obligated in the year in whicS riew capaciry
is commissioned. There shoulcl not be an increase in RPO or ipp r.trithout any addirional
fossil fuel capacity being added.

3. This issues with the approval of Hon'l:le Mos(l/c) for power and NRE.
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COURT{

IN THE APPELLATE TRIBUNAL FOR ELECTRICITY
(Appellate J urisdiction)

APPEAL NO. 113 OF 2O2O &
lA NO.817 0F 202. lA NO.816 0F 2020 &

lA NOS. 848. 8s7 & 858 0F 2020

Dated: 24 July. 2020

Present: Hon'ble Mrs. Justice Manjula Chellur, Chairperson
Hon'ble Mr. S.D. Dubey, Technical Member

ln the matter of:

lndian Wind Power Association Appellant(s)
Versus

Central Electricity Regulatory Commission : Respondent(s)

Counsel on record for the Appellant(s) : Mr. Vishal Gupta
Mr. Avinash Menon
Mr. Sumeet Sharma
Mr. Divyanshu Gupta
Mr. Paras Choudhary

Counsel on record for the Respondent(s): Mr. K. R. Sasiprabhu for Caveator

Mr. Buddy A. Ranganadhan
Mr. Hemant Singh
Mr. Lakshyuajit Singh Bagdwal
Mr. Anirban Mondak for lmpleader

ORDER

Proceedings in this matter today are conducted through video

conferencing.

Heard Mr. Sajan Poovayya, learned senior counsel arguing for

Appellant in presence of Mr. Ramji Srinivasan, learned senior counsel
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arguing for the Caveator-Captive Power Producers Association, Mr. Gopal

Jain, learned senior counsel arguing for the lmpleader-Vedanta & BALCO,

and Mr. Dhruv Mehta, learned senior counsel appearing for the lmpleader-

lndian Captive Power Producers Association in the presence of Mr.

Saurabh Mishra, learned counsel arguing for CERC..

Admit. lssue notice to the Respondents returnable on 27.07.2020.

Mr. Saurabh Mishra, learned counsel takes notice on behalf of the

Respondent-CERC.

Registry is directed to put up all impleading applications filed in these

appeals by next date of hearing.

The Appellant shall serve all the papers to the impleading applicants

also.

Meanwhile, the trading of RECs scheduled on 29.7.2020 shall be

postponed by four weeks.

It is made clear that if validity for any REC is going to be expired

within four weeks, aS stated above, the same shall be extended by the

concerned authority.

List the matter on 27.07.2020 (through video conferencing).
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(S.D. Dubey) (Justice Manjula Chellur)
Technical Member ChairPerson

tpd
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Reliance

Indusries Limited
18d. January 2020

The Honorable Chairman.
GERC,
Gift City - 1

GANDHINAGAR

Sub : RPO Regulations regarding applicability for Co-generation CPPs'

Ref : (1) Honorable GERC RPO Regulations
(2) Ministry of Power clarification order dated L.t october 2019.

Respected Sit,

As you are kindly aware, the RPO in respect of Obligated Entities are implemented in
the State as per the provisions of RPO Regulations issued by The Hon. Commission.

While the CPPs in general are made Obligated Entities as per the Hon. Commission s

RPO Regulations, there are difficulties faced by CPPs in the compliance mainly due to

following points.

1. The clarifications issued by the Hon. Minister of Power in respect of RPO

obligations for CPPs in general and

2. Divergent legal positions specilically in respect of Co-generation CPPs which have

relief from the Honorable APTEL Order stating that Co-generation irrespective of

fuel should not be fastened with the RPO obligations. Hon. GERC's appeal

challenging the Hon. APTEL Order is still not decided by the Hon. Apex Court.
On other hand, the RPO regulations are subject to outcome of the final judgment
in the LPA pending before the Hon. Gujarat High Court.

In view of the above complex situatiory we have submitted a rePresentation to GEDA to

suitably take up the matter with the Hon. Commission for appropriate consideration. We

submit herewith a copy of the representation submitted to GEDA for your kind

consideration and perusal please.

Thankingyou, u,iJt" h^;I 
Yt

liance Industries Limited

D B Shah
Sr Vice President

Encl : Representation submittecl to Director, GEDA.
TR^Ll', Near Suvidha Shoppiry Ceut€r, Paldi, Abnedabad - 38o oo7. Phone : +gt'7y667nloo, Pat : +9r?y4oo9491o

Retistered OfEce : 3,rd Floor, Maker Chanbers - M zzz Nariman Point, Mumbai - 4oo o21 ladin
CIN: IanroMHrgZgPLCorgTS6 . Webgite: www.ril.com

Yours faithfully,
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Reliance

Indrutries Limited

t8th January,2o2o

The Director,
Guj arat Energy Development Agency,

4th Floor, Block No tt & lz,
Udyog Bhavan, Gandhinagar,
Gujarat.

Sub: RPO Compliance for CPPs of RIL units in Gujarat.

Dear Sir,

This is with reference to above mentioned subject and your communications for
submission of requite details of compliance of RPO for FY zorg-zo. We, Reliance

Industries Ltd (2L), have Captive Power Plants (CPP) at manufacturing plants at various

locations within Gujarat, as per below mentioned details.

Sr
No

Manufacturing Plant CPP
Location

Tlpe of CPP

1 Jamnagar Manufacturing
DMsion

Jamnagar Gas based Co-generation

2 Vadodara Manufacturing
Division

Vadodara Gas based Co-generation

3 Dahej Manufacturing Division Dahej Coal based plant & Gas based
co-seneration

4 Hazir a Manufacturing DMsion Hazira Coal based plant & Gas based
co-eeneration

5 Naro da Manufacturine Division Naroda Gas based Co-.qeneration

We would like to submit that though the RPO regulations have made CPPs as obligated

entities, the applicability of the same to the Co-generation plants is not finaliy settled. The

matter is before Hob Guj HC in LPA and therefore is subject to the final judgment of High

Court in the matter.

Not only this, the Co-generation plants at present, have a relief from Hon. APTEL order

as late as 2019 that co-generatiJn plants should not be fastened with RPO obligation
citing that Hon. APEX court order is applicable for CPPs which are not Co-generation.

Hon. GERC's appeal before Hcin APEX court against the above Hon. APTEL order is not
disposed. of. thus, there are legal positions for two categories of CPPs: Cogeneration and

'VR.dIn, Near Suviilha Shopping Center, Paldi, Ahnebbad - g8o oo7. Phone : +gt'ly46T.lgtoo, Far , *9r-ff'fl6ffifo
Registered Office : 3,rd Floor, Maker Chambers - IV, zzz Nariman Point, Mufiai - 4oo ozr. India

CIN: LrTrroMHrgZgPIXorgTS6 . Website: www.ril.com



Non-cogeneration. You will appreciate that RPO Regulations in respect of CPP with
Cogeneiation if implemented, the actions will be irreversible if the Hon. APTEL order

which is challenged before Hon APEX court by Hon GERC is held or the Hon Guj HC in
the LPA holds the contention of petitioners.

We submit following in respect of our submission / contention above for your kind
consideration and perusal:

1. The order dated 5.S.1S of Hon'ble High Court of Gujarat in LPAs filed against order dated

12.03.15, in SCA No.r7r of zou states that :

Therefore, insteod of granttng stay of the impugned judgement and order it shall be in the

interest of justice to obserue that the said regulanons shall though come into force
they shall be subject to thefinal decision giuen in the appeals.

The Hon'ble High Court also observed that

However, keeping in mind the interest of both the sides in these opplicotions, it is

directed thot the implementotion of the Regulations sholl be subject to the result of
the oppeals.

2. Hon'ble Gujarat Electricity Regulatory Commission (GERC), in its order dated z4th

October, 2018, in petition no L724l78oo in the matter of applicability of RPO on Co-

generation plant, mentioned that:

After the aforesaid decision of Hon'ble High Court of Gujarat, the Commission
notified the Regulations uide Notification No. oz of zot5 dated o1.o7.2o75, notifuing
the tst July, zot3 as the date on uhich Regulation t(iu) and I of the GERC
(Procurement of Energy fro^ Reneuable Sources) Regulations, 2o1o ond
amendment thereto shall come into force and the Reneuable Purchase Obligation
shallbecome applicable to Captiue and Open Access User(s)/Consumer(s). The said
Re g ulation is r ep r o duc e d b elotu :

In exercise of the pou)ers conferred under sechons 6t, 86(t)(e) and t9t of the
Electricity Act, 2oo7 read uith sub-regulation (iu) of Regulation t and Regulation 8
of the Gujarat Electricity Regulatory Commission (Procurement of Energy fro^
Reneusoble Sources) Regulations, 2o7o (Notification No3 of zoto) (Principal
Regulations) and Gujarat Electricity Regulatory Commission (Procurement of
Energy from Renewable Sources) (First Amendment) Regulations, 2014
(Notification No. z of zot4), and all other potDers enabling ir rn thrs behalf, the

Gujarat Electricity Regulatory Commission hereby notifies the tst day of JuIy, 2075,

as the date on uhich the sub-regulation (iu) of Regulations t and Regulation 8 of
Gujarat Electricity Regulatory Commission (Procurement of Energy Irom
Reneutable Sources) Regulations,2oto (Notifi.cationNo3 of zoto) ondamendments
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3.

mad.einitshcll comeintoforceandtheRenewablePurchaseObligationsho.Ilbecome
applicable to Captiu e and Op en Acces s [Jser (s) / Consumer ( s).

Court of Gujarat. Therefore, the subject matter of the present Petition is sub judice

-befoie 
ihe Hon'ble Higtt Court of Gujarat. Hence, we decide that till the said matters,

aie d,ecid.ed. by the Hin'ble High Court in the proceeding s of LPA No. S9B of zot5 and

alliedmatteri,if isnot appropriateonthepartoftlrcCommissiontodecidethesame-

Based. on the above, though the RPO Regulation is in force and applicable to Captive

Power Plant, the applicability of the same to co-generation captive power plant will be

subject to final judgement of Hon'ble High court of Gujarat. Accordingly, we submit

thai, for our Co-generation Captive Power Plant, we will take necessary action based

on final judgement of Hon'ble High court of Gujarat and subsequent order of Hon'ble

GERC if any. We feel Hon GERC may also like to wait till its appeal against said Hon

APTEL order is disposed of.

For our coal based CPPs at Dahej and Hazira, we are fulfilling RPO obligations through

purchase of Renewable Energy Certificates (REC) through power exchanges and

submitting the details from time to time. We are providing REC details to GEDA as

per the RPO Regulations for the REC bought.

During some Financial years, due to various reasons including bar on trading of RECs

by Uon'ble Supreme Court and non-availability of REC we have requested Hon'ble

CBRC to p.r-it roll over of the obligation to next financial years and accordingly have

Iiled petitions no. t78r of zotg and tTgz of. zorg

you may be aware that CPPs face lot of challenges in consuming Renewable Power

such as:
. Co-generation plants are set up based on requirement of Steam/other form of

".r.igy 
to be generated along with power generation. Hence, they are unable to

consume renewable power,
. Infirm nature of renewable power creates issues of reliability and operational

stability of continuous process plants,
. Reduced load on existing CPPs will result into loss of efficiency and higher fixed

cost;
. Cpps will not be able to export power to their own plant located at different place

due to import of renewable power, resulting into idle capacity hence higher fixed

cost and. aiso higher power cost of plant located at other place,

. Non-availability of renewable power under short term and scarcity of RECs in the

market,

4.

5.

6.
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. Inefficient operations and idle capacity will lead to higher energy cost, and with

increase in compliance cost, the Industries having CPPs for olvn energy

requirement are becoming non-competitive in the market'

Highlighting these d.ifficuities, suitable representations have been made by various

arrd diff"."nt associations/bodies with the concern ministries and authorities.

Accordingly, Ministry of Power ("MoP") has issued a clarification dated t't February

2019 to cap the Renewable Purchase Obligation ("RPO'I) applicable to Captive Power

Plant ("CPP"). This was further clarifiedby MoP on 1st October 2otg. Following is the

text of the said clarification:

3 Basedonthe concernraisedby uarious stakeholders.andafter due consultation
uith MNRE, CEA and CERC, it isfurtlrcr clarifi.ed that:

n For CPPs commissioned before7.o4.2o16, KPO should be at the leuel as

mandatedby the appropriate Commissionfor the year 2075-16. For CPPs

commissionedfrom 1.04.2016 onutards, the WO leuel as mandated by the

appropriate Commission or Ministry of Power, whicheuer is higher, for
the year of commissioning of the CPP sholl be applicable-

ii) In case of any augmentation in tlrc capacitg, the RPO for augmented
capacity shall be o.s per the WO applicablefor the year in uhich CPP has

been augmented.

4. This issues with the approual of Hon'ble tWoS (I/C) for Pouer ond RE."

Both the clarification issued by MoP are attached herewith.

Based on this clarification of Ministry of Power, following states have implemented /
are implementing the same in their respective RPO Regulations:

Sr
No

Name of State Status of impiementation of MoP's clarification of
cappins on RPO on CPPs

1 Maharashtra Implemented
2 Orissa Implemented
3 Uttar Pradesh Implemented
4 Haryana Implemented
5 Raiasthan Draft Notification Issued
6 Assam Draft Notifi cation issued

8.
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9. We submit that the said MoP's clarification needs to be implemented in Gujarat at the

earliest to mitigate genuine difficulties faced by CPPs both in terms of compliance as

well as procurement of RECs.

Based, on the clarification by MoP as well as provisions of the EA zoo3 to implement
provisions of the Tariff Policy of Central Government and considering the importance

of tfri. clarification for users of CPPs, we hereby request you to please take up this
matter with GERC to make suitable amendment in the existing RPO Regulations'

10. As far as Co-generatiou plants are concerned, we request you to kindly keep the RPO

appticability to Cogen CPPs in abeyance and the Hon GERC may be approached with
a prayer to keep the same in abeyance and should. talce a suitable decision/ order once

the finatity of law is reached in the matter of cases pending at Hon Guj HC / Hon
APEX.

Thanking you,

Yours faithfully,
For-R.eliance Ind.ustries Ltd.

D B Shah
SrVice President.

Cfwcs:
Hon. Chairman, GEDA...... for favour of information and appropriate action please
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No. 30/U4l2U16-R&H
Government of lndia

Ministry of Power

tr3

Shram Shakti Bhawan, Rafi Marg,
New Delhi, 1't October, 2019

To

1.

2,
J.

4.
5.
6.
7.
o

9.

Chairperson, CEA, Sewa Bhawan, R.K. Puram, New Delhi.
Secretary (Energy/Powe|, All State Govts/UTs.

Secretary, CERC/FOR, Chanderlok Building, Janpath, New Delhi.
Secretary, AIISERCS
CMD, All CPSUs under the administrative control of Ministry of Power.
President, FlCCl, Tansen Marg, New Delhi.
President, ASSOCHAM, New Delhi
lndian Captive Power Producers Association
DG, APP, New Delhi.

Subject: Clarification on Orders related to Renewable Purchase Obligation.

Sir,

I am directed to refer to the Ministry of Power's Order of even number dated 22nJuly,2016 and
14th June,201B regarding Iong term growth trajectory of Renewable Purchase Obligation (RPO) for
Solar and Non-solar for the period 2016-19 and 2019-22 respectively.

2. A clariflcation was issued by Ministry of Power vide letfer dated '1'r February, 2019 regarding
capping of RPO for Captive Power Plants (CPP) (copy enclosed).

3. Based on the concern raised by various stakeholders and after due consultation with MNRE,
CEA and CERC it is further clarified that:

i) ForCPPs commissioned before 1.04.2016, RPO should be at the level as mandated by the
appropriate Commission for the year 2015-16. For CPPs commissioned from 1.04,2016
onwards, the RPO level as mandated by the appropriate Commission or Ministry of Power,
whichever is higher, for the year of commissioning of the CPP shall be applicable.

ii) ln case of any augmentation in the capacity, the RPO for augmented capacity shall be the RPO
applicable for the year in which the CPP has been augmented.

iii) ln case, for meeting the RPO obligation, CPP has surplus power than its consumption
requirement, such a CPP may sell its surplus power to the DISCOMs under the prevailing
arrangements or in the power exchange.

4. This issues with the approvalof Hon'ble MoS(l/C) for Power and NRE.

Yours faithfully,

Encl: As above
(D. Chattopadhyay)

Under Secretary to the Govt. of lndia
Tel: 2373 0265

Copy to: Shri P.C. Maithani, Adviser, MNRE, New Delhi.
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No 30i04/2016-R&R
Governrrrent of lnciia

It/irrisiry oi Power

Shranr Shakti Bhawan, RafiMarg.
Nlew Delhi, lotFebruary. 2019

Chalrperson, CEA, Serva Bhawan, R.K. Puranr. New Deltri.
Secreiary (Energy/Power), Atl State Govts/UTs.
Secretaly, CERC/FOR, Chanderlok Builcling, Jarrpath. New Delhi.
Secretary. All SERCs
CMD, All CPSUs r.rnder the administrative control of lvlinistry of power.
Presiderrt, FlCCl,Tansen Marg, New Delhi
President, ASSOCHAM, New Dethi
lndian Captive Power Producers Association
DG, APP, Nev'r Delhi.

Yours faithfrrlly.

A)?-c-
(D. Chatopadhyay)

Under Secretary to the Govt. of lndia
Tel:2373 0265

Copy to: Shri P.C. Uaithani, Adviser, MNRE, Nerr Delhi.

To

1.

2.
J.
4.
5.
5.
b_

7.
o.

subject; clarification on orders related to Renewable purchase obligation .

Sir,

I am directecl to refer to the tvlinist even number dated ZZN July,
!0'!6 and 14th Jurre, 2018 regarding lo tory of Renewable purchase
Obligation (RPO) for Solar and Non-solar and 2019-22 respectively.

2_- The request of rrarious stakeholclers regarding capping of RPO for Captive power
Plants (CPP) has been examined in consultation with Minisiry oiNew anc] Renewable Energy
and it is clarified that RPO of ihe CPP may be pegged at the RPO level applicable in the ye-ir
in which tlre CPP was commissioned. As ancJ wlren tlre company adds to'the capacity of the
CPP, it willhave to provide for additional RPO as obligatecl in the year in which new clpacity
is commissioned. Tlrere slroulcl not be an increase in RPO of ipp without any aclclitional
fossilfuel capacity being added.

3. '[his issues wiflr the approval of Hon'ble Mos(l/c) for power ancl NRE.
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GUJARAT ELECTRICITY RE GULATORY CO MM ISSI O N

GANDHIAGAR

Draft Guiarat Electricity Regulatory Commission (Procurement of
Energy from Renewable Sources) (Third Amendment) Regulations,

2020

Draft Notifi cation No.,.. ....of 2O2O

In exercise of the powers conferred undersections 6L,66,86 and 181 of the Electricity

Act 2003 [Act No.36 of 2003) and all powers enabling it in that behalf, and after previous

publication, the Gujarat Electricity Regulatory Commission hereby makes the following

Regulations, to amend Gujarat Electricity Regulatory Commission [Procurement of

Energy from Renewable Sources) Regulations, 2010 (hereinafter referred to as "The

Principal Regulations") namely:

1. Short Title, Extent and Commencement

i. These regulations shall be called the Gujarat Electricity Regulatory Commission

(Procurement of Energy from Renewable Sources) (Third Amendment)

Regulation s,2020.
ii. These Regulations extend to the whole of the State of Gujarat.

2. These regulations shall come into force with effect from the date of their publication

in the Official Gazette.

3. Amendment in Regulation 2.1(aa) of the Principal Regulations to be read with
First Amendment:

Regulation 2.!(aa) of the Principal Regulations to be read with First Amendment shall

be deleted.

4. Amendment in Regulation 2.1(p) of the Principal Regulations:

Regulation 2.1(p) of the Principal Regulations shall be substituted as under:

"(p) 'Renewable energy sources' in this context means non- conventional, renewable

electricity generating sources such as mini/ micro hydel, wind, solar, biomass, Biogas

and bagasse based co-generation, urban/municipal waste, or such other sources,

(which are generally inexhaustible and can be replenished in a short period of time)
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as approved by the Ministry of New and Renewable Energy, Government of India or

by the State of Gujarat;"

Amendment in Regulation 4.1 of the Principal Regulations to be read with First
and Second Amendments:

Para L and2 of Principal Regulation 4.1 read with First and Second Amendments shall

be substituted as under:

Para: 1

Each distribution licensee shall purchase electricity (in kwh) from renewable

energy sources, at a defined minimum percentage of the total consumption of its

consumers including T&D losses, excluding consumption met from hydro sources

of power other than mini hydel sources of power during the year. Similarly,

Captive and Open Access user(s) / consumer(s) shall purchase electricity [in kwh)
from renewable energy sources, at a defined minimum percentage of his/her total
consumption, excluding consumption met from hydro sources of power other

than mini hydel sources of power during the year.

Provided that in case of Captive User of a Captive Generating Plant commissioned

before 1't April, 20L6, the composite RPO target with respect to the energy
procured from such Captive Generating Plant shall be as decided by the
Commissionfor the Year 2075-16;

Provided further that in case of Captive Generating PIant commissioned on or after
lstApril, 2OL6,the composite RPO target shall be equal to the target applicable for

the year in which project is commissioned;

Provided furLher that in case of any augmentation of the Captive Generating Plant,

the RPO target for augmented capacity shall be equal to the RPO target applicable

for the year in which such augmented capacity has been commissioned;

Pata:2

If the above mentioned minimum quantum of power purchase either from Solar

or Wind or Others [including Biomass, Bagasse, Biogas, Hydro and MSW) is not
available in a particular year of FY 20L7-lB to 2021-22, then in such cases,

additional renewable energy available either from Solar or Wind or Others shall

be utilised for fulfilment of RPO in accordance with Column 5.

Amendment in Proviso of the Regulation 5.1 of the Principal Regulations to be

read with First and Second Amendments:
6.
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Proviso of the Regulation 5.1 of the Principal Regulations to be read with First and

Second Amendments shall be substituted as under:

Provided that in the event of the obligated entity fulfilling the renewable purchase

obligation by purchase of certificates, the obligation to purchase electricity from
generation based on renewable energy other than solar can be fulfilled by
purchase of non-solar certificates and the obligation to purchase electricity from
generation based on solar as renewable energy source can be fulfilled by purchase

of solar certificates only. If solar certificates are not available in a particular year,

then in such cases, additional non-solar certificates shall be purchased for
fulfilment of the RPO in accordance with the Regulation 4.

7. Amendment in Regulation 5.4 of the Principal Regulations to be read with First
Amendment:

Regulation 5.4 of the Principal Regulations to be read with First Amendment shall be

deleted.

8. Amendment in Regulation 5.5 of the Principal Regulations read with First
Amendment:

Regulation 5.5 of the Principal Regulations read with First Amendment shall be

renumbered as Regulation 5.4 and substituted as under:

5.4In case of renewable energy generator set up under the REC scheme notified by

the Central Electricity Regulatory Commission supplying power for captive use or
sale to third party, the distribution licensee shall compensate to such RE generator

at the rate as determined by the Commission from time to time for the surplus

energy available after giving set off for the consumption by such captive consumer

or the third party.

9. Amendment in Regulation 8.3 of the Principal Regulations read with First and
Second Amendments:

Regulation 8.3 of the Principal Regulations read with First and Second Amendments

shall be substituted as under:

8.3 Captive and Open Access Consumer(s)/ User[s) shall purchase renewable energy

as stated in the Regulation 4 as above, If the Captive user[s) and Open Access

consumer(s) are unable to fulfil the criteria, the shortfall of the targeted quantum

would attract payment of regulatory charge as per Regulation 9.



l0.Amendment in Regulation 11 of the Principal Regulations :

Regulation 11 of the Principal Regulations shall be deleted.

sd/-
[Roopwant Singh, IAS]

Secretary
Gujarat Electricity Regulatory Commissi on

Gandhinagar, Gujarat

Date: 17.07.2020
Place: Gandhinagar.
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Iudustries Limited

05-07-2020

The Secretary,
G ujarat Electricity Regulatory Conrmission,
(>tr'Floor,, GIFT ONE, Roacl 5-C,Zorte5,
GIF'[ City, Ganclhinagar - 382255.

Subiect :Draft Regulations of Gujarat Elcctricity Regulatory Commissiorr
(Procurcment of Energy fi'om Renewable Sources) (Thirct Amendment)
Regtrlation, 2020 - Regarding strggestions.

: FIon GERC's public noticc Datcd LZ-OT-2020.

Dear Sir,

T1ris is in connecrion with Public Notice issued by FIon GERC on above mentionecl
subjcct

We are attaching herewith our suggestions in AnnexuLc-L in respect of Draft Regulations
in 5 sets as dc.sired, duly endorsed with affidavit.

We lcquest yott to kindly considel the above surggestions for further clisposition as dre
sarne are airned at making the irnplementation simple, smooth and extencl the effect as
stipulated in MoP GoI letter on the subject.

Thanking you,
Youls faithfully

For Reliance Industries Limited

il-s u"'vt' Y\ 9-41*'

(Authorized Signatory)

'IIRA,I", Near Suvidha Shopping Center, Paldi, Ahmedabarl - 3Bo oo7. Phone : +gt-7g-66Vg1oo, Fur | +g1.,-Tg-4oog4gto

tn
B,eliamce

Ref

Registered office ; gril Floor, Maker chambers - rv, zzz Nariman poiut, Munbni - 4oo ozr, India
CIN : LrA roMHrgTgplCorgTg 6 . Website : www.rii.com



ANNEXURE -1 t?o
Comments/Suggestions

ProvL5o1sPartotRl,otableProvictedinReguIation+.l.,I.able.all.l@
:s RPO target from Fy 2010-11 ritl FY 2021-12. Since i t is no!t' Froposcd kr ctrp the RPO for Ca1.tivc

PlantatYear2015-16,itisuntlerstoodtlratthecappingwillbcapplicablcfrcrnrFY:OfS-i6as 
I

Table I and Table ll are part of the above-mentionetl reviseri proviso. Request Hon'ble Cornnrissiorr
conJirm the sarne-

The RPO obligation was made applicable to CPP's in the State $..e.1'. lst July 2015. Thercfore thelvtoP,
directives for capping RPO mav also be made applicable fronr Year 2015-16. Horvevcr NIoP, Gol

directives came in Feb-19 and therefore also the conrpliance in respect of caping nrtrv not pleasc lrc matlr.
aPPlicable from d're date of publication of the regulation and nray please be rnade appllcable 1v.\,.f. year
2018-19.

3. The captive and open access users shall be allowecl to meet their RPO target on Cornpositc. basis ic'
they shouLi be able to meet the total RPO percentage by procuring arrv trf tlrc rcnor,trblc'cncrgv or an),
type of Renewable Energy Certificates for the reasons as mentionecl below.:

.The quantum of RPO is generallv small for such users.
b.Captive users are unable to consunre all typcs of RE power duc to krcation.rl constraints. I-{trrvr'vcr, it
may be possible for thc'nr to set up particular source of energy withirr tlreir prt,nlises for example,
biomass-basedporverplant,Solarplantetc. ortieupanyparticularREsourceonlyassourcirrgofporver
from all the categories may not be possible or feasible.

ERC has made sudt provision in the RPO Regulation rvhich alloi\.s captive and opcn access user t()

-o ; Rei:'*i'l;c .[Bd:/gf.ri*s Ltd.

fll;d:.t^' [4 |'t'rl*

GERC Draft(Procurement of Energy from
Renewable Energy Sources((Third

Amendment) Regulation 2020

Rcgulation 2

regulations shall corlrc into force r+,ith
of the tlate of tlreir publication in the

1. This line may please be rernoved (as the effect to be given w.e.f. 1-4-2016 onwards for all tlte ve.rrs
starting from 142015. )

The RPO conrpliances are based on financial vear as prescriberl by, the Hon. Comurission in its RPO
Regulaticrns anrl therefore the its implenrentation insteacl from the date of pr,rlrlication, it slrorr[l [.c frour

Rcgulahon {.1 Para 1,
lirst proviso

that in case of Captive User of a

Generating Plant courrnissioned before
st April, 2016, the composite RPO target rvith

to the el\ergy procured fronr such
tive Cenerating Plarrt shall be as decided by

the Conrrnission for 0re Year 2015.16."

Autharised Sfgnetory

1of!



Regrrlaticxt {.1 Para 1,
Sccontl proviso

Provitled further that in case of Captive
Cenc'rating Plant cournrissioned ou rrr after 1si
,April, 2016, the composite RPO target shall be
ctltral to the target applicable for the year in
whicll proicct is commissiorrecl.

The second provision of para 1 of
Regulation 4.1 to be reworcled as:
Provicled further that in case of Captive

:'
\\."

....
-.:.-.. 

.._ .__

flle above is suggesterl in order to have clarity on applicable RPO targets anrl in orLlcr to avoirl atr,v
misunrierstanding and litigation on Ute matter.

after lst April, 2016, tl're conrposite RPO
target shall be equal to the target
applicable for the year, as decided by
the Cornmission, in which project is
commissioned.

Rer.trlatiorr -1.1 Para 1

T}ird ylroviso

Provitletl furdrer tl'rat in case of any
rugrnentation of the Captive Generating Plant,
the RPOtargetfor augnlenterl capacity shail
be erlual to the RPO target applicable for the

lrcar in whidl sudr augnrented capacity has
lrecn corrunissionerl.

Provided turtl'rer that in case of any
augmentation of the Captive
Generating Plant, the RPOtargetfor
augrnentet'l capacity shall be equal to
the RPO target applicable for tl're year,
as decided by the Commission, in
whidr such augmented capacilr has
been cornmissioned.

The above is suggcsted in order to have clarity on appticable RPO targets trnd in ortler to avoid .rr1v

misunderstanding and litigation on the matter
o

2.J.Prtrviso of
Rcgulrtion 5.1

Provirlerl tlratin the evr.,nt of the obligatcd
r.ntitv ftrlfilling tlre rencwable pturhase
otrligatiorr bv purchase of certilicatetthe
obligation to purchasc electricity from
qen('r.ltion based ort renewable energy other
than solar c.rn be ftrlfillcd by purchase of non-
solar certificates ant'l tlre obligation to purchase
electrjciry frour generation bascd on solar as
rcrrcu,able energy source can be fulfilled by
ptrrclrase of solar certificates only. If solar
cc'rtiiicates are not available in a Partis1il11 ye31,
then in suclrcases, aritlitional non-
solarccrtifi cates sh.rll bepurclrascd for
fulfilrnent ofthe RPO irr atorrlan.ewith tho

Thc provisiorr allorvs Otrligated Entities to purclrasc non-sol.rr RECs instcitrl of Solar RECs if Sot.rr RECs
are not available. Hora,ever the criteria to conclude that Solar REC,s arc rrtrt irvail.rtrlr irr rnrrrkct ru.rv
please be clarifierl by Hon Commission. For example, bicls of Obligatcd Entitl, 1p1 5.r1u. RECs nrav not
get cleaied tlue to iruufficient sell bids , etc, In such circumstances, Obligate.d Entity has to approach
Hort'ble Cornnrission for appro!,al to bu), Non Solar REC in placc. of SOlar REC each tirr.re.

Request Hon'ble Conunission to issue appropriate clarification so that the Obligate Errtitics arc'ablc. to

Procure non-solar RECs insteaci of Solar RECs and nreet their RPO tluring P6y1is11lar vear lvithorrt
referring such tiifficulties to Hon'ble Commission every time,

Rcgrrlation4.

t? /

lkt; L> b *1,4-
Authorised Signciary 2orl
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BEFORE THE GUJARAT ELECTRICITY III'GUI,ATORY COMMISSION,

GANDHINAGAR

Draft Notification NO.

IN 'I1-IE MA'TTDR OF:

IN THE MATTER OF:

Reliance Industries Lirrri ted
Having its Office Address at:
"Vraj", Nr. Chandanbala Tower',
Opp. Suvidha Shopping Centre,
Paldi, Ahmedabad - 380 007

ott 2020

AFFI DAVIT VERIITYING TgE- EIIqGtrStIO TV S / O BJPC ro

I, Ashish shah, S/o Balchandra Slrah, Aclult, resicling at Ahrnedabacl, do

solemnly affirm and say as follovvs:

I arr Sr. General Manager of Rclizincc Inclustries L[cI., the Parrty filing

suggestions/objcctions ltelein arrcl I have read our suggestions for the

proposed Draft Regulations of Gr-r.iarat trlectricity Regulatory Cornmission



I t?s
(procurement of Enerry from Renewable Sources) (Third Arner"rdment)

!' 
Aegulations, 2O2O and the Public Notice inviting objections/suggestions

against the above Regulations and I am conrpcLent and duly authorized by

the cornpany to make this Atfidavit in strppclrl- of our suggcstions.

Solemnly affirmed at Ahmeclabad on --[h day of August 2O2O, that the

contents of the above aftidavit arc l-ruc l-o my knowleclgc, l1o part of it is

false and nothing material has been concealed therefrom.

Place: Ahmedabad

Date: o6-.oV-.zozo

fl*!"ie l'- 
b 9Lc'L*
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1912l20t9-BPD
Ministry of Nerv & Ilcnovablc Bncrgy

Block No. 14, CGO Cornplex.
Lodi Road, New Delhi- I 10003

Dated: 26 Septentber 2019

NOTIFICATION

Subjcct: Clarificntion regarding polvcr gcncratcd from co-fir'ing of biomass in thermal
powcr plants as rcnervable cnergy

In continuation to "Policy for Biomass utilisation for Power Cerreration througlr co-
firing in Pulverised Coal frred Boilers" notified by the Ministry ol Power on l7 November
2017 (rvu,rv.cca.nic.ir/rerx)rts/othcrs/thcrnral/lcrd[plic-5jiqy55-g1i!7g1i9114f , ancl an aclvisory for utilizirrg
bionrass in coal based thernral power plants by tlre Central Electricity Authority (CEA) on24
November 2017 (rr,rvrv.ccurjc1rr/,:r ). it is clarified that
power generated from co-llring ol'biotnass in the tlrernral polver plants is reneu,able et'lergy
arrd is eligible for meetirrg non-solar Renewable Purchase Obligation (l(PO).

2. The Central Electricity Regulatory Conrmission (CERC) [as been requested to
formulate and notify a procedure/rnethoclology fbr quantitying the energy produccd h'onr
biomass in biomass co-l'ired thenual power plants in a reliable ancl accurate rranrler. It lras
fufther been suggested that the procedule/rnethodology so determined nray havc built-in
tmnsparency and accourrtability, including putting an obligation on thernral power generators
to publish the quantum ofl biomass used and energy gcneraled ltonr biomass co-firirrg in thc
public donrain. Irurther, procedule/urethodology notified by CIJRC would forrn the basis fbr
lespective State Electticity Regulatory Comnissions (SERCs) and other relevant agencies
fbr computing the energy produced from biomass in biomass co-fired therrnal power plants.
and also fbr detennination of tarifl, wherever applicable.

Scientist-B
To
l. Secretary, Ministry o1'Power.
2. Chairperson, CERC / all SEI{Cs
3. Chairperson, CentLal Electricity Authority

Copy to Director'(NlC), MNI{E lbr uploading the notilication on the Ministry's websitc
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CENTRAL ELECTRICITY REGULATORY COMMISSION
( NEW DELHI )

Suo Motu Petition No. 12lSM12019

Coram:
Shri P.K.Pujari, ChairPerson
Shri LS.Jha, Member

Date of Hearing : 17.12.2019
Date of Order : 18.02.2020

ORDER

In the matter of

Proposed Methodology for Estimation of Electricity Generated from Biomass in

Biomass Go-fired Thermat Power Plants.

The Central Electricity Regulatory Commission (hereinafter referred to as 'the

Commission') has recognized the use of biomass in biomass co-fired coal based

thermal power plants under sub-clause (k) of clause (2) of the Regulation 19 and clause

(a) of Regulation 43 oI the Central Electricity Regulatory Commission (Terms and

Conditions of Tariff) Regulations,2019 (hereinafter referred to as the 2019 Tariff

Regulations). These Regulations notified on 7th March, 2019, introduced the regulatory

framework for allowing use of biomass in coal based thermal power plants.

2. The Commission initiated the process of specifying methodology for estimation of

electricity generated from biomass in biomass co-fired coal based thermal power plants

and accordingly, proposed a draft methodology in this regard. While proposing this

methodology, the Commission had considered the following references.

Suo-motu 0rder in Petition No.72/SM/2079
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a)

b)

c)

t?(

Reference of Ministry of Power, Government of lndia, No. 1118612017'

Th 1 1 dated 17th Nov'201 7 with regard to the "Policy for Biomass Utilization

for Power Generation through Co-firing in Pulverized Coal Fired Boilers".

Advisory dated 24.11.2017 of Central Electricity Authority (CEA) to

thermal power plants for utilizing biomass in coal based thermal power

plants.

Clarification of Ministry of New and Renewable Energy ("the MNRE"),

Government of lndia issued vide reference dated 26.9.2019 stating that

the power generated from co-firing of biomass in coal based thermal

power plants is renewable energy and is eligible for meeting non-solar

Renewable Purchase Obligation (RPO).

Salient aspects of the proposed methodology were as under.

Proposed methodology can be applied to biomass co-fired coal based

thermal plants whose tariff is determined by "Appropriate Commission"

under Section 62 as well as thermal plants whose tariff is adopted by the

"Appropriate Commission" under section 63 of the Electricity Act, 2003;

Energy generated from biomass can be worked out based on the actual

consumption of biomass and coal rather than on normative operational

parameters of Station Heat Rate and Auxiliary Power Consumption;

Principle of proportion can be the basis to work out the energy generated

from biomass. The energy output is estimated in proportion to the heat

input from biomass out of total heat input from biomass and coal;

3.

a)

b)

c)

Suo-motu 0rder in Petition No:12/SM/2079
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Heat input can be worked out based on consumption and quality (GCV) of

the coal and biomass;

Consumption of coal and biomass can be worked out based on opening

balance, receipt and closing balance of coal and biomass.

4. The proposed methodology was put in public domain and comments/suggestions

of various stakeholders were invited vide order dated 26.11.2019 in this Suo Motu

petition. Subsequently, public hearing on the draft methodology was held on 17.12.2Q19

for soliciting views of stakeholders.

Submission of the Stakeholders during Public Hearing

5. The Captive Power Producers Association has requested that the proposed

methodology should also be made applicable to captive power plants. They have further

submitted that for co-generation power plant, there is a need for a methodology

factoring in use of steam for purposes other than generation of electricity. The

Association has submitted two alternative methods for consideration of the Commission.

6. Representative of NTPC Ltd submitted that in the proposed methodology,

electricity generated from biomass has been proposed to be estimated based on

electricity generated at the Generator Terminal (GT). The energy meter installed at

Generator Terminal is normally not used for billing purpose and hence, estimates based

on Generator Terminal may not be acceptable to distribution licensees.

7. The comments/suggestions/objections of the stakeholders on the proposed

methodology have been examined by the Commission.

d)

e)

Suo-motu 0rder in Petition No.L2/SM/2019

-A_
Page 3
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Applicability of the Methodology

8. As per Para 7 of the order dated 26.11.2019 in this Suo-Moto Petition, the

applicability of the methodology was proposed as under:

"7. The suggested methodology to estimate the energy generated from co-firing
of biomass has been framed on the actual consumption of biomass and coal
rather than on normative operational parameters of Station Heat Rate and
Auxiliary Power Consumption. Such a methodology, which does not use
normative operational parameters, can be applied both to thermal plants whose
tariff is determined by "Appropriate Commission" under Section 62 as well as

thermal plants whose tariff is adopted by the "Appropriate Commission" under
section 63 of the Electricity Act, 2003."

L The Commission had proposed to restrict the application of the methodology

only to thermal plants under section 62 or section 63 of the Electricity Act, 2003 since

the Commission regulates tariff of centrally owned generating stations and the

generating stations having composite scheme for sale or purchase of electricity in more

than one state under Section 79(1)(a) and 79(1)(b) of the Act. The methodology was not

proposed to cover captive or cogeneration plants. The Captive Power Producers

Association has submitted that since captive power plants and co-generation power

plants are also eligible under MNRE letter dated 26.9.2019 for the purpose of renewable

purchase obligation, the methodology should cover captive power plants and co-

generation power plants.

10. We have perused the references of MNRE dated 26.9.2019. The MNRE has

clarified that the power generated from co-firing of biomass in coal based thermal power

plants is renewable energy and is eligible for meeting non-solar Renewable Purchase

Obligations (RPOs).

Suo-motu 0rder in Petition No.72/SM/2079
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11. We observe that biomass can also be used in thermal captive power plants

similar to thermal generation station. We, therefore, are of the view that the

methodology shall also be applicable to the captive power plant using co-firing of

biomass. The methodology specified in this order will therefore, be applicable to the

captive power plant also that co-fires biomass.

12. While in case of captive power plant, the entire heat generated from coal and

biomass is used to generate power, in case of co-generation plant, only part of the heat

is used to generate power. But, the underlying principle remains applicable i.e. the

proportion of heat input from biomass to total heat input for power generation.

Accordingly, the methodology specified in this order shall also be applicable for co-

generation power plant.

Gross Calorific Value (GCV) measurement & Fuel Stock

13. The Captive Power Producers Association has submitted that GCV measurement

point and methodology may be indicated so as to avoid any disputes on measurement

of values. ln this regard, it is observed that the GCV measurement point is already

specified under the 2019 Tariff Regulations. The relevant extract is reproduced below,

which shall be adopted by the captive power plants and co-generation power plants.

'(31) 'GCV as Received'means the GCV of coal as measured at the unloading
point of the thermal generating station through collection, preparation and testing
of samples from the loaded wagons, trucks, ropeways, Merry-Go-Round (MGR),
belt conveyors and ships in accordance with the lS 436 (Part-1/ Section 1 )- 1964:

Provided that the measurement of coal shall be carried out through sampling by
third party to be appointed by the generating companies in accordance with the
guidelines, if any, issued by Central Government:

Suo-motu 0rder in Petition No.12/SM/2079
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Provided further that samples of coal shall be collected either manually or
through hydraulic augur or through any other method considered suitable
keeping in view the safety of personnel and equipment:

Provided also that the generating companies may adopt any advance technology
for collection, preparation and testing of samples for measurement of GCV in a
fair and transparent manner".

14. The format specified by the Commission in the 2019 Tariff Regulations captures

the requirement of data applicable to the thermal power plants. For captive power plants

and co-generation power plants, appropriate format may be developed by the

respective State Electricity Regulatory Commission or certifying agency of the State.

Special Energy Meter

15. NTPC Ltd has submitted that measurement at the Special Energy Meter (SEM)

installed by them at Generator Terminal (GT) may not be acceptable to the system

operator and distribution licensees. ln this regard, it is observed that the Auxiliary

Energy Consumption (AEC) is worked out on the basis of SEM on Generator Terminal

and these are similar to SEMs installed by CTU. Therefore, we do not foresee any

difficulty in using SEMs installed on Generator Terminal by the generators. However,

the Regional Power Committee, in constitution with respective Regional Load Dispatch

Centre or State Load Dispatch Centre as the case may be, shall ensure that the SEMs

installed by the generator should be got calibrated from time to time for energy

accounting. The Captive Power Plant and Co-generation Power Plant shall ensure

appropriate metering arrangement at generator terminal.

Suo-motu Order in Petition No.72/SM/20L9
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16. The methodology for estimating the energy generated from bio-mass in biomass

co-fired coa! based thermal power plants, including captive power plants and co-

generation plants has been specified in Annexure I and is a part of this order.

sd/-
(1. S. Jha)

Member

sd/-
(P.K.Pujari)
Ghairperson

Annexure-l

Suo-motu Order in Petition No.72lSM/2019
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Methodology for gstimation of electricity generated from biomass in biomass co'

fired coat based thermat power plants, including captive and co'generation power

plants co-firing bio-mass.

The methodology specified hereunder is to be followed by ISGS, RPCs for

estimating electricity generated from biomass in biomass co-firing coal based thermal

power plants, including captive and co-generation power plants co-firing bio-mass.

Step-l:

2. The electricity generated from biomass shall be estimated at Generator Terminal

on monthly basis in accordance with the following formulae:

Eb(G) = (Qb x Gb) / ((ac x Gc) + (Qb x Gb))lx E(GT)

Where,

Eb(G) = Electrical energy generated by bio-mass at Generator terminal

during the month (kwh);

Qb = Quantity of bio-mass consumed during the month (kg)

Gb = Weighted average Gross Calorific Value (GCV) of bio-mass

consumed during month (kCal/kg)

E(GT) = Gross electrical energy generated at Generator Terminal during the

month (kwh)

Qc = Quantity of coal burnt during the month (kg)

Gc = Weighted average GCV of coal burnt during the month (kCaUkg)

3. The product (Qb x Gb) represents heat (in Kcal) input through bio-mass during

the month and shall be estimated on monthly basis by applying following formulae:

Suo-motu 0rder in Petition No.12/SM/2019
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Qb x Gb (kCal) = {opening balance of bio-mass (kg) X weighted average GCV

of opening balance of bio-mass (kCal/kg))

+ (quantity of bio-mass received during the month (kg) X

weighted average GCV of bio-mass received during the

month (kcailkg))

- {closing stock of bio-mass (kg) X weighted average GCV of

the closing balance of bio-mass (kCaUkg))

4. The product (Qc x Gc) represents heat (in Kcal) input through coal during the

month (kcal) and shall be estimated on monthly basis by applying the following

formulae:

Qc x Gc (kCal) = iopening balance of coal (kg)X weighed average GCV of
opening balance of coal (kcaUkg))

+ {quantity of coal received during the month (kg) X weighted

average GCV of coal received during the month (kCaUkg))

- {closing stock of coal (kg) X weighted average GCV of the

closing balance of coal (kCaUkg))

Step-2:

5. The ex-bus electrical energy generated by using bio-mass shall be estimated on

monthly basis by applying following formulae:

Eb (ex-bus) = Eb(G) t1- t(E(Gr)- ESOy E(GT)I )

Where, |f
Eb (ex-bus) = Electrical energy generated by bio-mass ex-bus during

the month (kwh);

Eb(G) = Electrical energy generated by bio-mass at Generator

terminal during the month arrived at Step-1(kwh)

Suo-motu Order in Petition No.12/SM/2019
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E(Gr)

ESO

to4

Total electrical energy generated at generator terminal

during the month (kwh);

Total Energy Sent Out (ex-bus)during the month (kwh);

6. The generating company shatl provide information to the beneficiaries'and

publish them in the following manner:

The generating company shall maintain separate fuel accounts for coal and bio-

mass, with opening balance, fuel received during the month and closing balance

in kg. The generating company shall also maintain separate GCV (in kCal/kg)

accounts for coal and bio-mass, with weighted average GCV of the opening

balance, weighted average GCV of the fuel received during the month and

weighted average GCV of the closing balance at the end of the month;

These monthly accounts of fuel and GCV, duly signed by the authorised official

of the generating company shall be published on its website along with the bills

towards purchase of coal and bio-mass.

These monthly fuel and GCV accounts shall be made available to authorized

representative/s of beneficiaries and RLDC/SLDC on demand. Any authorised

representative of beneficiaries shall be allowed to witness the GCV testing of bio-

MASS.

Generating company shall keep beneficiaries informed about the co-firing of bio-

mass with coal. Authorised representatives of the beneficiaries shall be allowed

inspection during the period when bio-mass is being co-fired.

a)

b)

c)

d)

Suo-motu 0rder in Petition No.L2/SM/20L9
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to{
e) The generating company shall publish the quantum of bio-mass fired and the

energy generated from bio-mass based on the formulae specified above on its

website.

Suo-motu Order in Petition No.72/SM/20L9
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Reliance
IndusUies Limited Date: 2nd Februa ry ZO21

lo

The Director,
Gujarat Energy Development Agency
4th floor, Block No. 11 & 12
Udyog Bhavan, Sector -11,
Gandhinagar-382 017

Kind Attention : Shri Bijal Shah, IAS

Sub: Proposed Methodology for Estimation of Electricity Generated from
Biomass in Biomass Co-fired Thermal power plants.

Dear Sir,

Reliance lndustries Limited (RlL) is having its reflnery and petrochemical units
situated in Gujarat. For its petrochemical plants located in Dahej Manufacturing

Division (DMD) and Hazira Manufacturing Division (HMD), RtL is having coal

based Captive power Plants.

ln order to promote co-firing of biomass in thermal power ptants, Ministry of New

and Renewable Energy (MNRE), Government of lndia, vide its notification dated

26.9.2019 has claiified that the power generated from co-firing of biomass in

thermal power plants is renewable energy and is eligible for meeting non-solar
Renewable Purchase Obligation (RPO) and has requested Hon'ble Central

\ii otiihn;
;ffiffitenJl, cERc has notified the methodotosy ror estimation of electricity

generated from Biomass in Biomass co-fired thermal power plants on 18.02.2020,

copy of which is attached herewith.

use biomass co-firing at our DME and HMD

solar RPO.frqm.consumption of biomass in
biomass cq-firing based on the methodorogy as approved by CERC. please find
attached herewith the documents and sample working along with the data, which

'VRAI", Near suvidha shopplng center, Paldi, Ahmdtabad - 3Bo oo7. pho ne z +gtng46vg1oo, Far : +g11y4oog4gto ...,.

I '-r\al: ,r\al3\ ti'tliil 
I

. ,.rerd ti,tliil 
tl ,yhethodology for quantifying the energy produced from biomass in;":r''-[t'"1:l-.i.Udnrs$rd[-rireu 

thermal power plants in a retiable and accurate .rnn.r.

tr@$.itatory Commission (CERC) to formulate and notify the

Registered office : 3rd Eloor, Maker chamben - rv, 222 Nadmau poing Mumbai - 4oo ozr. India' CIN: LrTrroMHrg7SplCrltgT8li.Weboits www,rilcom
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wilt be used to arrive at power generated by use of biomass'

Requestyoutoapprovetheproposalsoastoenab]eustostarttheuseofbiomass

at our CPPs atDMD and HMD'

we shall provide any further details / clariflcations required, if any'

Thanking you,

Your SincerelY,

DB Shah
Sr Vice PreSident

Gfirvc: The chairman, GEDA, Sh t M Bhavsar..'..... for information please

Encls.:

1. MNRE Notification Dated 26th September 2019

2. CERC Or.der Dated 18'02'2020'
3. A brief note on our Plant'
4. CCPP SHP steam'distribution PFD'

5. Proposed Format for submission of RPO compliance'

,\IR.AI[, Near Snviilha Shopping Center, Paldi, Abmadsbad - 38o oo7, Phone z +9t1y66fn1oo, Fax: +9t1y4oo949to

For Reliance lndustries Ltd.

rt'Ill-,222 - PoinlMumbai- 4oo ozr' Iuilia
CIN: LaTrroMH $faPlfntgZ86' Webgite: www'ril'com
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Date: 09-09-2021,

Reliance
Industries Limited

The Secretary,
Gujarat Electricity Regulatory Commission,
5t Floor, Gift-One, Road 5C, Zone -5,
GIFI City, Gandhinaear.

: - Consideration of Biomass Co-fiiing
: - 1) GERC RPO Regulation No 3 of 2010

2) MNRE Notification Dated 26th Sept 2019

3) CERC order Dated 18e Feb 2020

Dear Sir,

We would like to inform you that we have coal based captive power plant at our
Dahej and Hazira Manufacturing unit. Accordirg to GERC RPO Regulation 2010

we are obligated entity and required to consume renewabie energy towards our
RPO compliance. We are cofiring biomass in our CPP along with coal.

\Alhereas 'Biomass' is defined as a renewable energy source in regulation 2(p) of '

GERC RPO Regulation 2010, the definition also covers other sources as approved
by Ministry of New and Renewable Energy, Government of India or by the State of
Gujarat. The definition is reproduced below for ready reference

'Renewable energy sources' in this context means non-conventional, renewable
electricity generating sources such as mini/micro hydel, wind, solar, biomass and
bagasse based co-generation, urban/municipal waste orsuch other sources, (which
are generally inexhaustible and can be replenished in a short period of time) as

approved by Ministry of New and Renewable Energv, Government of India or by
the State of Gujaraf

We.would like to bring it to the notice of Hon GERC that MNRE vide notification
Dated 26ft September 2019 darrtied that co-firing of biomass in thermal power
plants is renewable energy and is eligible for meeting non solar RPO. MNRE further

' requested CERC to issue procedure/methodology for quantifying the energy
produced from biomass iir biomass cofired thermal power plant which would form
the basis for State Electricity Regulatory Commissions (SERCs) and other
relevant agencies for computing the energ-y produced from biomass in biomass
cofired thermal power plants-

'VRAJ', Near Suvidha Shopping Center, Paldi, Ahnedabsil - g8o oo7. Phoue : +gt-7y66V9roo, Fat z +gt-lg-4oog4gto
kgistered office : 3rd Floor, Maler Chambera - rv, zez Nariman Poin! Mumbai - 4oo ozr. rndia

. CN: trTrroMHrgVPl,CntgTS6.Webeite: www.ril.com

ilra,t Elell'

olo



Reliance
Industries Linited

In response to above Hon CERC vide its order Dated 18u' Feb 2020 specified

methodolo gy for estimation of electricity generated from biomass in biomass

cofired coal based thermal power plants, captive power plants and co-generation

plants.

Havingthis background we have already applied to Gujarat Energy Development

Agency to consider the electricity generated by cofuing of biomass in our CPP

towards compliance of non-solar RPO and submitted the data of biomass fired and

electricity generated from it as per CERC methodology.

It is therefore hurnbly requested that Hon GERC may issue necessary order to
implement the Hon CERC order in the State of Gujarat.

ThankingYou

Yours faithfully
For Reliance Industries Ltd.

Hon Chairman, Gujarat Electricity Regulatory Commission
Hon Member (L), Gujarat Electricity Regulatory Commission
Hon Member (T), Gujarat Electicity ReguJatory Comrnission

GERC RPO Regulation 2010.

MNRE Notification Dated 26h Sep 2019
CERC order Dated 18h Feb 2020

Our letter to GEDA Dated 2"aFeb2021-

\IRAI", Near Sgvitlha Sbopping Cetrter, Psldi,'Ahmsdabad - 38o oo7. Phoue : +gtt7g49Vgloo, Far : +9r-7g-4oo9491o

Registered Office : grd Ploor, Ma&er Ctanbers - Itl, zzz N-arisu Poiut, Mumbai - 4oo ozl India- 
CIN: La7roMHr973PI.Cnt9786. Websit€: www.rilcom

'/)rUrtL V 
"+U'

(Authorized Signatory)

Copy swrt -
1.

2.

.3.
Enclosures:

1)
2)

3)

,4)

Ol"l"
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J\TO1'I F'I CA'I'ION

No: OEI{C/IL4./[IE- 5/20131}p lL
Datcrl: 3I.I2.2019

Whetcas, Govcrrtruerrt ot'Lidia in thc MiHistry ol'Porver has notified l'aritT Policy on

2ti.0l .2016 irr pursunncc to Secrien 3 ot'Elcctricity i\ct,2003.

\\ihcreas. tlrc said Tariil'Iolicy undcr Pam 6,4([) ernporvcrs Ministry of Powcr,

(iot,ernnrcnt o[ Inctia to prcscribe long tcuu grorvth tra.icctory of ltener+'ablc Purc]rase

Obligatior: (ttP0) in consultation rvith ir.{NItE.

\\ihcrcas, in pursrrance to Para 6,4 (l) ot'Tarit[ Policy", N,linistry of Porver. in tlrcir

clarilicatiou No.30/04i2018 - R&i{ diltcd 01.10.2011) ha"- prcscrihed as fbllorvs:

3, xxrxxxxx

i- For CPFs cotttnti.ysioned before 01.04.?016, ltt'} shoulcl be ctl the level u.r

ttt/,trte;lAlcd h), the uppropriula Comnti.t-tion Jitr th? .yeff 2015-16. l:or (VPs
commissioned ti'om 0t,0J.2016 ontturcls, the llP} Ic'tcl ns mandated hy tlrc
crpproprittte Contnrrusion or Ministrt o! Potl,sr, u'hie:hever is highet:, rttr the

-yu{tr o,f'comtni.rsirlrrirg of the CPP shul[ ha u1rytlicuble,

ii, In cuse qf:unS, ailgmcnlcttiott itr the cupctcily, the ttP0.for oilgtnentcd capacity
.thuil he tlrc RPO altplicablc Jir the yeur in which tlrc CPP ho:i heun
tugtncntx{.

iii. Itt cctsc, .fttr neeling lhe RPO obligutiott, L)PP hus .,^ur1th.t,ti powet' th,cttr its
cotlsumplitttt lutyttirantenl. sttch q CPP nrcty .rall it-r ,ulr7r/rr.s potl(?r lo thc
DISCOMr uncler lhe prevcril'ing arrut?gsurcrT/,r or in lhe power tr.rcfiange.s."

Whcreas, as pcr Scction ti6 (a) ol'the Elcctricity Act,2003 tlrc Stirte Cummission shall

bc gtrided b1' the National Elcctricity Ptrlic1.. Nal.ional Dlcctricity Plarr and Tariff

Poticy pubtishcd undcr-Section 3 of tlrc lJlccrriciry, Acr.

Whereas, OEI{C has a Regrrlation called "Odisha l:lu-ctricity, IU:gulatory Cornruission

(Procurentgnt of Encrgl' fi'otn Rcncrvable Sourccs and its Cor:rpliance) Regulatirrns,

201 5".

Wlrcreas, thc Regulatiotr 4,2 of the irhove Regulations providcs !'car-wise RPO lbr all

thc obligttlt'cl crrtities iricluding any pcrsort consulnlng elcctricitl, generated tronr

2.



ol l,
Cottvcnlion:rl Captivc Cicnerating Plant liaving cupaci[v of onc i$W ancl ahove ftrr bis

Q\\11 LlSLr,

\\ihcteas, scvcrnl induslrius having (-'(ll)s lravc rcplcscntccl thc Cunrrrrission that thc;-

arc lircing hardsltip in conrlllf ing 1tr,:()]:lf(l Rcgulution aud that thc clarificatiou o1'

Ivlirristr;* of Por,ver. il-a<loptccl, rr,ill prrrvide thu-tn sonrc rclic:t.

3, 'ft:crulbre, thr.-' Cr:rnnrissiotr in cxcrcisc ol' its powcr to runrover difficultics irr

irttplcntcrrtirrg lhc Itcgulatiorrs unclur l(cgulntion 12.(: t:l' (-)Ut(l (Procurcrnent r:[

Ilucrgl" titrr:r ltcnr:r,r,ahlc Sor.urc.r and i[s Conrpliar:cc) I(cgula[iorrs, 2015 hrrcb,r,

dccides as follorvs:

(i) 'fhe CGI's rvlrich ure Clonrn:issioned bclore U1.04.201(:, tl:c IU)O for thcnr

shall be pegged as pru'scrit'red in thc abovu'llequlation for IrY 2015-t(r und

shall Lrc as lirllo,uvs:

[:or CGPs cornnrissiuncd lionr 0l'.04.2016 on'-vards, lhc lilrO sha]l bc pcggcd

at thc lcvcl of tltc ;*car o['cr:urnrissionln-q as rrunilatccl b1, thc OEIIC undcr

OLiltc (l)rocurcttrent of [Jnu'rg.r' Ikrrn Rcncrvulrlc SoLrrccs iurd its Contpliancc;

Itcrlulrrlions. lU I 5.

In caso of an,v trugncntation in lhc capacit,v p[ thc ClCi), ttre RPO lbr

:luglllctltu(l capacity shall bc peggctl al. a lcvcl 1>ru'scribr:d bf' OERCI for thu'

1'uarr irr r.r,hich suctr augnrsrrred capacity is ccrrnr:rissionccl.

Whilc' tuccting thc I{PO. il' CGP ltos srirylus Fo\vur than ils consumptir:n

rcqttircltrcnt- tlrcn strctt a CGP rnlv scll its strrplurs power to llru'

I)lSCOit4sicl(IDCO utrclcr- tlrc prcviriling ilrr-iur$cnlouts or' to arl_\, r.rthcr

consLlmcr.

lly thc Ortlcr ol thc Conrnrission

(i i)

(iii)

(iti

\r\
.sticltETAItY /JV I ^
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RAJASTHAN GAZETTE

Extraordinary

Hr(-Ia 09, Qrfr-qn, eni l9a1+r+ft 28,2020
Phalguna 09,Friday, Saka 1941-F

grrr 7

frft--q fr'Trrri fr sETqi d ftrq t-€r qiTi of qa-{Br} oi HF{Ff,d
ord gi wrffi+. oil{ ffi fuflq{r

rrrqmf+gaEftqrffi3Irmrr

3Tfuq-qaT

Erqgr, !Fc{t 4,2ozo

d?cqr {TPdfuTrnrfufl Eftnrr- 13s:-8ry6 3rfufiqq, zoo: fr urrr solr;$1 t'$nr qfud
eIRI l8l h Sr-aa1a rE? qrRrqt rlt+ fg Ffrm Tqat {ae arff sqra erRrqi +r wfrr ori
F, {t;TFIt;I tred ffiqrfffi 3TrS4', qf rorera t- slsrd, uftEgn (3rqrq rut oreu-ar1

ftftqq, 2007 (isfr qesttr zren'.q6 Bfui' fi frfuo qn drnfud fi-e +'frt r-rqgrrr

ffi'fraEftq-qqanTH, refra-:-

1. q 1fid6 6q1sKF {ur3

(1) 54 ftft{rdt 6t "{rfrFtf,ta ff{gd frfrqrrr 3Trqtrr (3rerq yat EreqaO Cror *irrrr
frfrqa, 2020" +5rontrnt

(z) tfdfr{n ot.o4.2ots Cu-gaililr

2. qaEBrdtfrfurrr4 Jt Tietq?T:

(l) 
=qBfr{rn (z) *'qf+6'(9 +'3rilrtd c-fir d rfr fulqard -rftmrsfi fi #il frFafrfrd
rr6foSia:F?nfrdffiarad.
"q?rf cr afi l+' or.o+.zoro $ 16 srusT Git rr{ fr.B.,S. +' fut, rm.fi.air. sq zors-ro

tg 3TrqI+ {drr ?FrI 3nhmfrdT +rr qr ilrn t ot.04.2016 t' csqra qr+eT fui ern h.E d'.

+' fut, :m.fr.sr}., fr.fr.d'. fi q ili + qf Fq 3ct drmq qr 3n+,r {drr qen

grhmtra em, ;il eff r.,q;rr fr, arr {rmt
sqrs z16 eff fr'errrf,r d, fr,.ff sff G fi qprs ji, riaffia &Erin q< Bs E{ fr *'.ft.d', mr

d-{th fury zr{n t rs d{ * frt lrefcq 3Tr.fr.3i. ae}an t

Eqrff q6 efr io t-s Tnnd fr'il6i 3ir.fr.3fr. il?-ril sr $ fi frt fr.fr.d *'crs 3Tsfi
3rmfur 3rmeq+ar g:rfu+ 3rfuelc ftq-d t, trn +'.fr.d 3Tqff 3Tm$y

, E6{d +t E .e+ara Eq-*iIBIf +-3{tfid, qfr +.t$ fr, Emtal +t qr qrd{ (rflrdd ,t
Fdm-qwg6artl"



o?l 9

203

(2)

{lGNeIH TluT-tl-t wr+ft za qFr 7

rcfq fr{q (z) fi qnd-6 (O fr $- dd rnu d re fr- -trqr.r arfrE'u{f +'drn frHftfua
qs-r+. sid'FenR-d ftt ;ntjt:
"EQrf;rrdsfif+-ot.o+.zol6tf6crFlrG'trFn*..fu.:d'.*'frt,3,Tr.fr.3it.E*zots-to

tsa $Tqta qaRr qqr 3Trhnfr;T Tirr q{ ilfi I 0l .04.201 6 *' ceqril qrweT ffi arn fr.ft.d.

fi fr-E, 3dr.friil., H.E.i. fr aq 6ti fi E{ E rd' drrf,?T ?Tr 3n*rr zFRr qqr

$ritmfa sq, ;il aft rqrr 5), arlt'rmt
sqrff qd eff f+. effi?n fr ffiS efr 1E fr qrqiil fr, +isftld Errrfrr vr Bs eq ,i +'.8.:d. 6T

TiEeffr fu?Tr erqr H rs Eq + fr-E str-{ 3{R.fr,3ir. rpFn t t

qerf; zrd sfr ffi tt Hrfliit fr il6i:m.fr.efr. ErrL:{il 6r Tffi *. ffi fr.fr.i'. fr qrs 3TTfr

iqefrT 3rrtrerroar + 3TBo. Jrfrelq' tragd H, ttsr +.8d. sq+ rfultv fr-gd 6I
E Fala ary€erBTt +'3{eftT, qrft 6H il GEfflf +T zn crfi (r++r+fr d'fmq m-r

sqfrrB-1"

:rrart
+rfuat

NOTIFICATION
Jaipur, February 4,2020

No. RERC/Secy/Regulation- 135:-In exercise of the powers conferred under Section
86(1Xe) read with section 181 of the Electricity Act,2003 and all power enabling it in this
behalf, the Rajasthan Electricity Regulatory Commission after previous publication, hereby
makes the following Regulations to amend theRERC (Renewable Energy Obligation)
Regulations,2007 (hereinafter referred to as the 'Principal Regulations'), namely:
1. Short title and commencement:

(1) These Regulations shall be called the "Rajasthan Electricity Regulatory Commission
(Renewable Energy Obligation) (Sixth Amendment) Regulations, 2020."

(2) These Regulations shall come into effect from 0l .04.2019.
2. Amendment in Regulation 4 of the Principal Regulations:

(1) The following proviso(s)shall be added below the existing tables appearing under the
heading (A) of sub-regulation (2):

"Provided also tltat for CPPs commissioned before 1.04.2016, kPO
shallbe at the level as mandated by the Commissionfor the year 2015-
16. For CPPs comntissionedfrom 1.04.2016 onwards, the RPO level as

mandated by the Commission or Ministry of Power, whichever is higher,

for the year of comntissioning of the CPP shall be applicable.
Provided also that in case of any augmentation in the capacity, the RPO
for augmented capacity shall be the RPO applicable for the year in
which the CPP has been augmented.
Provided also that in case, for meeting the WO obligation, CPP has
surplus power than its consumption requirement, such a CPP may sell its
surplus power to the DISCOMs under the prevailing aruangements, if
any, or in the power exchange."
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(2) The following proviso(s) shall be added below the existing tables appearing under the

heading (B) of sub-regulation (2):
"Provided also that for CPPs commissioned before 1.04.2016, RPO
shall be at the level as mandated by the Commission for the year 2015-
16. For CPPs commissionedfrom 1.04.2016 onwards, the RPO level as

mandated by the Commission or Ministry of Power, whichever is higher,

for the year of commissioning of the CPP shall be applicable.
Provided also that in case of any augmentation in the capacity, the RPO

for augmented capacity shall be the RPO applicable for the year in
which the CPP has been augmented.
Provided also that incase, for meeting the RPO obligation, CPP has

surplus power than its consumption requirement, such a CPP may sell its
surplus power to the DISCOMs under the prevailing arrangements, if
any, or in lhe power exchange."

By order,
Secretary

Il-q +ffi{ 5runfrq, qqgrl
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BEFORE THE GUJARAT ELECTRICITY REGULATORY COMMISSION

AT GANDHINAGAR

Petition No.1588 ol 2OL7

ln the Matter of:
Petition under GERC (Procurement of EnerRv from Renewable Sources)

Distribution Companies of GUVNL for FY 2016-17.

Petitioner

Represented By

Co- Petitioner No. 1

Represented By

Co- Petitioner No. 2

Represented By

Co- Petitioner No. 3

Represented By

Co- Petitioner No. 4

Represented By

Objector No. 1

Represented By

Gujarat Urja Vikas Nigam Limited,

Ms. Sailja Vachhrajani and Ms. Girija Dave

Madhya Gujarat Vij Company Limited

Nobody was present.

Paschim Gujarat Vij Company Limited

Nobody was present.

Uttar Gujarat Vij Company Limited

Nobody was present.

Dakshin Gujarat Vij Company Limited

Nobody was present.

Shri K. K. Bajaj

Nobody was present.
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Jt6

CORAM:

Shri Anand Kumar, Chairman

Shri P. J. Thakkar, Member

Date: 0610512020.

ORDER

The present Petition is filed by the Petitioner seeking the following reliefs:

a) To allow adjustment of excess purchase of 99 MUs Solar power against shortfall in

RPO of Non-Solar category.

b) To revise the RPO target of FY 21t6-t7 as per actual and exempt GUVNL /

Distribution Companies from requirement of transferring funds to the Designated

Account for FY 20t6-!7, as shortfall in compliance of RPO is on account of factors

beyond the control of GUVNL / Distribution Companies and there is no willful

default or failure on the part of GUVNL/Distribution Companies for RPO compliance

of FY 20t6-L7.

The present Petition is filed by the Petitioner under the GERC (Procurement of Energy

from Renewable Sources), Regulations,20LO read with (First Amendment) Regulations,

2OL4for revision in Renewable Purchase Obligation (RPO) for FY 20L6-L7 in case of four

subsidiary distribution companies of GUVNL. The facts mentioned in the Petition are

stated as under:
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2.7. Government of Gujarat notified Gujarat Electricity lndustry (Reorganization and

Regulation) Act, 2003 in May, 2003 for reorganization of the entire power sector in the

State of Gujarat. Pursuant to this the Gujarat Electricity lndustry Reorganization and

Comprehensive Transfer Scheme, 2003 notified under the Gujarat Electricity lndustry

(Reorganization and Regulation) Act, 2003, erstwhile Gujarat Electricity Board was

reorganized and its functions have been vested in seven different functional entities.

2.2. The activities of Generation, Transmission, Distribution, Bulk power purchase and supply

undertaken by erstwhile Gujarat Electricity Board have been entrusted to separate

seven functional entities. The generation activity is assigned to Gujarat State Electricity

Corporation Limited (GSECL), transmission activity is assigned to Gujarat Energy

Transmission Corporation Limited (GETCO), and the distribution activity is assigned to

four distribution companies viz. Uttar Gujarat Vij Company Limited (UGVCL), Madhya

Gujarat Vij Company Limited (MGVCL), Dakshin Gujarat Vij Company Limited (DGVCL)

and Paschim Gujarat Vij Company Limited (PGVCL). Further, the function of bulk

purchase and bulk sale of power is assigned to the Petitioner, Gujarat Urja Vikas Nigam

Limited, as per the re-organization scheme and accordingly, on behalf of four subsidiary

Distribution Companies, the Petitioner is carrying out bulk purchase and bulk sale of

power.
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It is submitted that that the Commission is from time to time determining and deciding

the preferential tariff for procurement of power by distribution licensees from various

Renewable Energy (RE) Sources and in order to meet the Renewable Purchase

Obligation of its subsidiary Distribution Companies (DISCOMs), GUVNL has been

purchasing power from various renewable energy sources by entering into Power

Purchase Agreements at the tariff determined by the Commission. The status of

renewable energy capacity tied up by GUVNL as on 31.03.2017 for the purpose of

meeting the RPO is as under:

2.4.

Source Capacity Tied Up (MW)

Wind* 3472

Solar+x L136 t886 + 250 (Charanka))

Biomass 30

Small Hydel 9.6

Municipal Solid Waste*** 7L.2

Total 4634

* 3332 MW commissioned
** 861. MW + B0 (SECI-Charanka) commissioned
*** SCOD in Dec-18

The status of RPO compliance for the FY 2Ot6-77 as against the RPO targets stipulated

by the Commission taking into account the total power purchase requiremenl of 72972

MUs (as approved vide GERC Suo-Motu Order dated 02.t2.20L5) for all four DISCOMs is

as under:
4
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RPO Status Wind Solar Others Total
Percentage energy required to be
procured as per Regulation

7.75% 1.75% 0.s0% to.oo%

Energy in MUs required to be procured 5555 7277 365 7297
Renewable Enersv Purchased (MUs) 4857 7376 60 6293
Renewable Enersv Purchased (%) 6.66% 7.89% o.08% 8.62%
Shortfa Il (+)/Excess (-XM Us) 798 (-) 99 305 1004

It is submitted that as regards to fulfilment of Non-Solar RPO through Wind and Other

renewable sources of energy during the FY 2076-17, Petitioner purchased 4917 MUs as

against the requirement of 6020 MUs as per the percentage RPO stipulated in the

Regulations. Thus, actual Non-Solar compliance is 6.74% as against 8.25% stipulated in

the Regulations and there is shortfall of 1103 MUs in the Non-Solar RPO for FY 2OL6-77

on account of reasons not attributable to GUVNL/DISCOMs.

The Petitioner has submitted that as regards the Solar RPO for FY 2ot6-t7, GUVNL has

purchased 1375 MUs solar energy,i.e.1.89% as against the requirement of L277 MUsto

meet the Solar RPO of 1.75%. Thus, there is excess purchase of 99 MUs of solar energy,

which is eligible to get compensated against the shortfall of Non-Solar RPO in

accordance with various orders of the Hon'ble APTEL and the Commission.

The Petitioner has submitted that pursuant to the Solar Power Policy, 2009 notified by

the Government of Gujarat, the Petitioner had entered into Power Purchase

Agreements (PPAs) with various solar project developers out of which 861 MW solar

capacity has been installed and available for generation as on 3L.03.20L7 (excluding 80

2.6.

2.7.
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MW SECI-Charanka) in order to meet Solar RPO. These PPAs entered in to with solar

project developers in the year 20L0 are for a term of 25 years and no new PPAs have

been signed thereafter at preferential tariff. Moreover, taking into consideration the

increasing trend of the Solar RPO during the ensuing years, GUVNL has tied up 250 MW

capacity (on 28.02.2017) under'SECI's competitive bidding under Phase-ll, Batch-lV of

Jawaharlal Nehru National Solar Mission of Government of lndia, which is scheduled to

get commissioned in phased manner by December20tT and the action of the Petitioner

/ Government of Gujarat has always been towards promotion of Solar Power. lt is

submitted that 80 MW of Solar capacity (Charanka) is commissioned as on 31.03 .2077.

2.8. lt is further submitted that in the year 2010 when the Petitioner entered into PPAs with

Solar Project Developers, the concept of solar energy and solar technology was at

nascent stage of development in the country and was not considered to be proven for

power generation in comparison to other available renewable sources. Therefore, in

order to give fillip to its development, Government of Gujarat has consciously promoted

and encouraged installation of MW scale Solar capacity in the State of Gujarat.

2.9. It is submitted that Regulation 4.2 of the GERC (Procurement of Energy from Renewable

Sources), Regulations, 2010 provides for revising the targets of RPO in case of supply

constraints or factors beyond control of the concerned distribution licensee. The

Commission has power to relax as may be deemed necessary in case of RE supply
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constraints or other factors not attributable to the concerned distribution licensee

under the RPO Regulations. The RPO Regulations of the Commission provides for

adjustment of excess purchase of wind energy against shortfall in Solar RPO. ln the same

manner, it is in the interest of the consumers to allow adjustment of purchase of excess

solar energy against shortfall in Non-Solar RPO more particularly when purchase of solar

power is not with an intention to distort the technology specific RPOs. The Petitioner

further submitted that this has been upheld in the judgements of the Hon'ble APTEL

dated 25.04.201.4 in Appeal No. 24 of 20L3 and dated 76.04.20t5 in Appeal No. 258 of

2013 and Appeal No. 21 of 20L4.

2.L0. lt is further submitted that the average power purchase cost of solar energy is around

Rs. 13.79 per unit which is almost three times costlier than the cost of power from

'Other' RE sources which works out around Rs. 3.72 per unit. The excess purchase of

around 99 MUs of solar power has entailed an additional financial implication of Rs. 99

Crores on the Petitioner. Therefore, the Commission is requested to revise the RPO of

FY 2016-17 as per the actual since the reasons for shortfall in Non-Solar RPO is anyway

not attributable to them.

2.77. The Petitioner has submitted that as against 1103 MUs shortfall in compliance of the

Non-Solar RPO, GUVNL has purchased excess 99 MUs of solar energy. Thus, the net

shortfall in compliance of overall RPO fulfilment for FY 20L6-t7 is 1004 MUs, i.e. as
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against total RPO target of LO% the Petitioner has achieved 8.62% resulting in shortfall

o'f L.38% for FY 2OL6-!7. The Petitioner has submitted that the shortfall is on account of

factors beyond the control of GUVNL/Distribution Licensees and mainly attributable to

the following:

i) Lower capacity addition at National as well as State Level in past years, viz.

201-2-1.3, 2013-L4, 201,4-LS and even FY 2075-76 leading to lower wind

generatio n/wind RPO com plia nce d u ri n e FY 2OL5-L7 ;

ii) Delay in execution and commissioning of tied up wind capacity;

iii) Actual available generation from RE capacity at lower level as compared to

normative generation.

2.t2. lt is further submitted that in case of Wind energy, the Petitioner has been signing PPAs

at preferential tariff with all the Wind Developers that have approached GUVNL to

supply power. Despite that adequate wind capacity under PPA route was not set up

during the past years i.e. from FY 201-2-73 up to FY 2015-16. The overall wind capacity

addition was hampered during these years at National as well as State level, cumulative

effect of which has impacted the wind energy generation / RPO compliance during FY

20L6-17.

2.13. lt is also submitted that GUVNL has tied up wind capacity to the tune of 1039.70 MW

during FY 2OL5-L7 with the Scheduled Commercial Operation Date of such tied up
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capacity mostty ranging between December 2016 to March 2017. The tied up wind

capacity of FY 2016-17 is all time high record of GUVNL of executing PPAs with Wind

Power Projects during a particular year. However, major capacity of WTGs was installed

in the month of March 2017 and hence the generation benefit was not available forfull

year. Further, execution and commissioning of some of the WTGs got delayed, thereby

affecting the wind RPO compliance. Further, the period between October to December

2016 happened to be a lean period during which the wind generation remained

significantly low, which has impacted the overall/yearly Wind RPO compliance for FY

20L6-17.

2.74. To substantiate its arguments for non-compliance of RPO for Wind it is submitted that

out of 200 MW capacity tied up with M/s SITAC RE Pvt. Ltd. (formerly known as M/s

Theolia Wind Power Pvt. Ltd.) only 36 MW was commissioned / operational during the

entire FY 2OL6-77 and the balance capacity was commissioned phase-wise; most of

which was commissioned during March-2017. ln case this 154 MW of Wind capacity

would have been commissioned as per agreed time schedule, generation of

approximately 352 MUs considering normative CUF of 24.5% would have been available

to meet the Wind RPO for FY 201,6-L7.

2.15, As regards purchase of power from the 'Other' RE sources, it is submitted that around

50.8 MW capacity is tied up by GUVNL which includes 30 MW from Biomass based
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power project, 11.2 MW of Municipal Solid Waste (MSW) based project and 9.5 MW of

SmalUMini Hydro projects. Since, the SCOD of tt.Z MW MSW project is in December-

L8, no energy could be availed therefrom. ln case of SmalUMini Hydro projects, 51.80

MUs generation is availed during FY 2016-t7 at PLF of 6L.59% as against the normative

PLF of 80% mainly on account of shortage of water. However, if the Small/Mini Hydro

capacity would have operated at the normative PLF there would not have been shortfall

of L5 MUs. Similarly, during the FY 2O1.6-L7, the generation from 30 MW biomass-based

power project was 0.56 MUs only i.e. abysmally low PLF of 0.22%, which is significantly

lower as compared to normative generation of 210.24 MUs at 80% PLF. Thus, there is a

shortfall of 270 MUs from biomass based renewable energy sources.

2.1,6. The reasons as stated above, for shortfall in RPO are not attributable to

GUVNL/Distribution Licensees and there has been no wilful default or failure on the part

of GUVNL/Distribution Licensees in compliance of RPO for FY 2OL6-17. lt is further

submitted that record capacity of wind power was tied up by the Petitioner apart from

proactive initiation of competitive bidding process for tie up of wind power to cater RPO

for the ensuring years.

2.L7. The Petitioner submitted that Regulation 4.2 of the GERC (Procurement of Energy from

Renewable Sources) Regulations, 2010 provides for revising the RPO targets in case of

supply constraints or factors beyond the control of the concerned obligated entity. As

10
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per the RPO Regulations, the Commission has inherent power to give relaxation as may

be deemed necessary in the scenario of RE supply constraints or other factors not

attributable to the concerned distribution licensee. Moreover, Hon'ble APTEL has

reaffirmed that the Commission under Regulation 4.2 has powers to revise the RPO

targets due to inadequate capacity addition when in a resource rich State RPO targets

are set up keeping in view anticipation of capacity addition in the State. Further, as per

Regulation 7.2 which states that despite availability of renewable energy sources, the

distribution licensee failed to meet the RPO, the pre-condition for invocation of

Regulation 9 "Consequence of Default" is also not applicable.

2.18. The Petitioner referring the judgement dated 25.O4.2O14 in Appeal No. 24 of 2013 of

the Hon'ble APTEL submitted that this Commission is empowered to revise the RPO

targets specified under Regulation 4.1 due to inadequate Renewable Capacity addition

in the State and reasons beyond the control of distribution licensee irrespective of the

. fact that whether Renewable Energy Certificates are available or not.

2.L9. The Petitioner in view of the above, requested the Commission to revise shortfall in

meeting RPO for FY 2015-17 and also requested to exempt GUVNL/Distribution

Licensees from the requirement of transferring funds equal to shortfall quantum at

forbearance price to the designated account since GUVNL/DISCOMs are already having

additional financial burden of Rs. 99 Crores during FY 2OL6-77 due to purchase of

LT
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additional solar power and since the shortfall in RPO compliance was on account of

factors beyond the control of DISCOMs and there is no wilful default or failure on their

part. The Petitioner also requested to allow adjustment of excess purchase of 99 MUs

solar power against shortfall in RPO of Non-Solar category.

The Commission vide Daily Order dated 28.O2.2OL8 had directed the Petitioner, to issue

a public notice and upload the present Petition on their website to invite

objections/suggestions on the Petition from the stakeholders as per the directives of the

Hon'ble APTEL in judgment dated 25.02.2OL4 in Appeal No. 24 of 2013 and l.A. No. 39 of

20t3. The staff of the Commission was also directed to upload the Petition on the

website of the Commission and invite comments/suggestions from the stakeholders.

The Petitioner has issued public notice in two daily Gujarati Newspapers (Gujarat

Samachar and Sandesh) and One English Newspaper (lndian Express) on 09.03.2018 and

the Petition was also uploaded on website of the Commission in accordance with the

Commission's directives.

4. Objector No. 1 Shri K. K. Bajaj vide letter dated 08.02.2018 and submissions dated

11.04.2018 referring to the RPO targets for FY 2016-17 as per GERC (Procurement of

Energy from Renewable Sources) Regulations 2010 as amended has submitted that the

Petitioner could not fulfil the required RPO last year i.e. FY 2015-16 for which the

12
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Commission has not passed any Order and requested that the Commission to pass the

same which will have effect on this Petition.

4.L. The Objector No.l tabulated the RPO achieved by the Petitioner as under:

Pa rticu la rs Solar (%) Non-Solar (%) Total (%)

RPO percentage specified by the

Commission

L.75 8.25 10.00

RPO as per GERC- MUs 1277 6020 7297

Actual RPO in % 1.89 6.73 8.62

Actual RPO in MUs 1376 4917 5293

Excess/Shortfall in % (0.14) 1.52 1.38

Excess/Shortfall in MUs (es) 1103 1004

4.2. The Objector No. t has further submitted that the Petitioner has failed to sign new PPAs

for wind energy which led to present shortfall in RPO of FY 2015-L7 and has once again

repeated its failure to procure wind energy from wind energy generators. The Objector

further submitted that WEGs are not ready to sign PPAs at the preferential tariff but

demanding higher tariff than the tariff approved by the Commission. The Commission

should take action against such WEGs for demanding higher tariff of wind energy than

the tariff approved by the Commission, filing legal cases and thereby delaying signing of

new PPAs.

13
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4.3. The Objector submitted that the Petitioner has purchased excess 99 MUs of solar

energy against the RPO target thereby putting unwarranted burden of Rs. 99 Crores on

the consumers of Gujarat. lt is further submitted that Regulation 4.t of the RPO

Regulations provides that licensee can purchase additional energy from wind and other

sources to meet the shortfall in Solar RPO. However, the Regulation is silent on

purchasing additional solar energy to meet shortfall in wind or other category of

renewable energy. However, the Commission has powers to revise percentages of RPO

targets for a year keeping in view the supply constraints or other factors beyond the

control of the licensee.

4.4. The Objector requested the Commission to revise the RPO as per the actual for 2OL6-L7

and direct the Petitioner to sign more Solar and Wind PPAs to meet the requirement of

RPO for next five years.

5. The matter was earlier heard on L7.02.2018 and 06.06.2018. During the hearing on

05.06.2018, all the parties having made their submissions and completed their

arguments were directed to file their written submissions, if any and the matter was

reserved for Order. Thereafter, the matter was relisted on L9.O2.2020 for mentioning/

directions on account of change in quorum, during which Objector Shri K. K. Bajaj has

not remained present despite being served the hearing notice and the Petitioners

submitted that they have already made their submissions and completed their

t4
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arguments earlier and no further submissions are required to be made by them in the

matter and the Commission may decide the matter based on the submissions already

made and the record of present Petition.

During the hearing on 05.05.20L8, Ms. Sailja Vachhrajani, on behalf of the Petitioner

submitted the facts as stated in para 2 above and the same are not repeated for sake of

brevity. She further submitted that GUVNL has received objection from Shri. K. K. Bajaj

in the present Petition, which is mostly in favour of the Petitioner. Therefore, based on

the facts and circumstances of the case the Commission may take the appropriate

decision.

We have carefully considered the submissions made by the parties. The issue emerged

in the present case is with regard to shortfall in RPO compliance by the subsidiary

distribution licensees of the Petitioner who are the obligated entities. We note that the

Petitioner has complied with the directions of the Commission in Daily Order dated

28.02.2018. The Petitioner contended that the shortfall is due to factors beyond the

control of the Petitioner, while the Objector Shri K. K. Bajaj, supported the contention of

the Petitioner stating that the Commission has powers to revise the percentages of RPO

targets for a year keeping in view the supply constraints or other factors beyond the

control of the licensee. He also submitted that the Commission should take action

against the wind energy generators who are not signing the PPAs with the distribution

15
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licensees at the preferential tariff determined by the Commission but filing legal case

thereby delaying signing of new PPAs. The Commission may, therefore, revise the RPO

targets by considering the actual renewable energy purchased by the Petitioner as

compliance of Non-Solar RPO.

The Petitioner has contended that it purchased 99 MUs of Solar energy in excess of the

stipulated RPO, which may be considered towards the compliance of Non-Solar RPO

which is supported by Shri Bajaj. lt is further submitted that, in the judgment dated

25.04.2014 of the Hon'ble APTEL in Appeal No. 24 of 2OL3 and l.A. No. 39 of 2013 read

with judgment dated 15.04.20L5 in Appeal No. 258 of 20L3, it is recorded that in order

to promote solar technology, PPAs with solar generators have been entered into for a

capacity higher than the required capacity for meeting the Solar RPO. lt was further

observed that the State Commission in order to avoid additional burden of purchasing

Non-Solar RECs on the distribution licensee and their consumers, has allowed to meet

Non-Solar RPO by additional energy procured from solar projects. Further, the State

Commission keeping in view the circumstances of the case can exercise its powers

under Regulation 4.2 of the GERC (Procurement of Energy from Renewable Sources)

Regulations, 2010 to allow adjustment of excess solar energy purchased against the

shortfall in Non-Solar RPO,

15
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The Petitioner has further contended that the shortfall in Non-Solar RPO is due to

reasons beyond its control as stated below:

(a) Lower capacity addition at National as well as State Level in the past years, viz.

2OL2-73, 20L3-t4, 2014-t5 and even FY 205-16 leading to lower wind

generation/Wind RPO compliance durin gFY 2A1,6-L7;

(b) Delay in execution and commissioning of tied up wind capacity;

(c) Actual available generation from RE capacity at lower level as compared to

normative generation.

(d) The Wind capacity tied up by the Petitioner during FY 2Ot6-L7 despite being the

highest capacity of Wind power tied up in any year but commissioning of only

part of that capacity took place during the year and whatever capacity was

commissioned was mostly in the latter part of the year while balance capacity

addition was in subsequent year. Hence, the generation from the entire tied up

capacity was not available to the Petitioner for meeting the RPO compliance.

The details submitted for RPO compliance of the subsidiary distribution licensees by the

Petitioner for the FY 2OL6-17 taking into account the total power purchase requirement

of 72972 MUs (as approved vide GERC Suo-Motu Order dated O2.t2.2OtS) from various

renewable energy sources, i.e. Solar, Wind and Others is as under:

7.3.
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The aforesaid compliance submitted by GUVNL is also supported by GEDA, the nodal

agency for monitoring the compliance of the RPO by the obligated entities.

7.4. lt is apparent from the above that the Petitioner has worked out the RPO compliance

against the total power purchase requirement of 72972 MUs approved by the

Commission in its Tariff Order dated 31.03.2015. However, as per the various details

submitted in tariff determination and True-up for FY 20L6-L7 by the Petitioner, the

actual trued-up total energy requirement is 80097 MUs instead of 72972 MUs.

Accordingly, the percentage of renewable energy procured and Shortfall/Surplus against

the RPO targets stood revised as under:

RPO Status Wind Solar Others Total
Total Energy (MUs) 80097
Percentage energy required to be
procured as per Regulation

7.75% 1.75% 0.50% L0.oo%

Energy in MUs required to be procured 6207.5L8 1401.698 400.485 8009.700
Renewable Energv Purchased (MUs) 4857 7376 50 6293
Renewable Energy Purchased (%) 6.06% L.72% 0.08% 7.86%
Shortfall (+)/Excess (-) (MUs) 1350.518 25.698 340.485 77].6.700
Shortfall (+)/Excess (-) (%l L.69% 0.03% 0.42% 2.L4%
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RPO Status Wind Solar Others Total

Total Enersv (MUs) 72972

Percentage energy required to be
procured as per Reeulation

7.75% t.75% 050% 10.00%

Energv in MUs reouired to be orocured 5655 !777 365 7297

Renewable Enersv Purchased (MUs) 4857 t376 60 6293
Renewable Enersv Purchased (%) 6.66% 1,.89% 0.o8% 8.62%

Shortfall (+)/Excess (-) (MUs) 798 (-) se 305 1004
Shortfall (+)/Excess (-) (%l L.O9% (-l o.L4% o.42% 1.38%
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7.5. It transpires from the aforesaid Table that the Petitioner purchased 4857 MUs of Wind

energywhich is6.O6%of total consumption,L3T6 MUs of Solarenergywhich isL.72%of

total consumption and 60 MUs of renewable energy from 'Other' sources which is

0.08% of total consumption during FY 20L6-L7. lt is apparent from above that there is

shortfall of 25.698 MUs of Solar energy against Solar RPO and shortfall of 1350.518 MUs

in purchase of Wind energy and 340.485 MUs from 'Other' renewable sources against

Non-Solar RPO. The total shortfall in RPO compliance is 1715.700 MUs.

7.6. Thus, there is no excess purchase of Solar energy by the Petitioner against the Solar RPO

of L.75% stipulated by the Commission considering the trued-up total energy

requirement of 80097 MUs, but on the contrary there is shortfall of 25,698 MUs of solar

energy for compliance of Solar RPO. Hence, the issue of adjustment of excess purchase

of 99 MUs solar power against the shortfall in the Non-Solar RPO category as prayed by

the Petitioner does not arise. Moreover, there is shortfall in compliance of Non-Solar

RPO with shortfall of 1350.515 MUs in purchase of Wind energy and 340.485 MUs from

'Other' renewable sources.

7.7. ln the aforesaid background, we deal with the issue as to whether the GERC

(Procurement of Energy from Renewable Sources), Regulations, 2010 and amendments

thereto permit the revision of RPO as per actuals and exempt the obligated entities

from the requirement of transferring the funds to a designated account against the

19



shortfall in Non-Solar RPO compliance due to factors beyond the control of the

obligated entities. The Petitioner submitted that the shortfall in compliance of Non-

Solar RPO is due to factors beyond the control of the Petitioner and hence, the

Commission may exempt the Petitioner in view of the provisions of Regulation 7 read

with Regulation 9 of the GERC (Procurement of Energy from Renewable Sources)

Regulations, 2010 and amendments thereto, which are reproduced below:

7.1 lf the distribution licensee is unable to fulfil the obligotion, the shortfall of the

specified quantum of that yeor would be odded to the specified quantum for the

next year, However, credit for excess purchase from renewable energy sources

would not be adjusted in the ensuing year.

Despite ovailability of renewoble energy sources, if the distribution licensee foils

to lulfil the minimum quantum of purchose from renewoble energy sources, it

shall be liable to poy compensation as per clouse 9 of these Regulations.

7.2

The aforesaid Regulations recognize that the Commission may carry forward the

shortfall of RPO percentage if the obligated entity faced genuine difficulty and whenever

the carry forward of RPO percentage is allowed by the Commission, the same has be

added to the RPO requirement of the next year as per the Regulations. lt also provides

that whenever there is excess purchase of renewable energy by the obligated entity, no

set-off is to be given for such surplus energy against the RPO percentages of the next

20
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year. lt also provides that when the RPO target is not met by the obligated entity,

despite availability of renewable energy sources, the Commission may impose penalty

on the obligated entities.

It is also necessary to refer Regulation 9 of the GERC (Procurement of Energy from

Renewable Sources) Regulations, 20L0. Regulation 9.1 states about the penalty to be

imposed for non-fulfillment of RPO and compensation required to be paid by the

obligated entity, which reads as under:

'9,7 lf an obligated entity does not fulfil the renewable purchase obligotion as

provided in these Regulations during any year and also does not purchose the

certificates, the Commission moy direct the obligated entity to deposit into a

seporote fund, to be created and maintained by such obligoted entity, such

amount as the Commission moy determine on the bosis of the shortfoll in units of

,,^rO 

ond the forbeorance price decided by the Central Commission:

It is also necessary to refer the fifth and sixth proviso of the aforesaid Regulation 9.L,

which read as under:

Provided that in case of any genuine difJiculty in complying with the renewable

purchase obligotion because of non-avoilobility of power from renewable energy

sources or the RECs, the obligoted entity can approoch the Commission to carry

forward the compliance requirement to the next year:
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Provided further thot where the Commission has consented to carry forward of

compliance requirement, the provision regarding poyment of regulatory charges

o,s specified above shall not be applicable.

It is apparent from the above that the fifth proviso provides for carry forward of RPO

when genuine difficulty is faced by the obligated entity in fulfillment of RPO. Similarly,

the sixth proviso provides that when carry forward is allowed by the Commission, in

such case no regulatory charges shall be applicable to the obligated entities.

7.9. Regulation t2 of the said Regulations pertains to 'Power to remove difficulties', which

reads as under:

"72.7 The Commission shall suo motu or on on applicotion from ony person generating

electricity from renewable energy sources or a distribution licensee or captive

user or open access consumer may review, odd, amend or alter these

Regulations ond pass oppropriate orders to remove ony difficulty in exercising

the provisions of these Regulations."

Thus, the Commission is empowered for removal of difficulty when there is an

application made by any person generating electricity from the renewable energy

sources or a distribution licensee or suo-motu.

7.L0. From the combined reading of the above Regulations, it transpires that the Commission

is empowered to (i) revise the RPO target, (ii) carry forward the RPO to the next year,

(iii) impose penalty on the obligated entities due to non-compliance of the RPO, (iv)
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grant exemption from payment of regulatory charge for non-compliance of the RPO,

and (v) add, amend or alter the RPO Regulations as a part of removal of difficulties by

passing an appropriate order.

7.7L. The Petitioner has submitted that Regulation 4.2 of the GERC (Procurement of Energy

from Renewable Sources) Regulations,2OLO provides for revising the RPO targets in

case of supply constraints or factors beyond the control of the concerned obligated

entity and as per the provisions of RPO Regulations, the Commission has power to give

relaxation as may be deemed necessary in the scenario of RE supply constraints or other

factors not attributable to concerned distribution licensee. The Petitioner referring to

the judgement dated 25.O4.20L4 in Appeal No. 24 of 2013 of the Hon'ble APTEL has

further submitted that this Commission is empowered to revise the RPO targets

specified under Regulation 4.1 due to inadequate Renewable Capacity addition in the

State and reasons beyond control of distribution licensee irrespective of the fact that

whether Renewable Energy Certificates are available or not. Objector Shri K. K. Bajaj

also submitted that the Commission has powers to revise percentages of RPO targets for

a year keeping in view the supply constraints or other factors beyond the control of the

licensee.

7.12. ln this regard it is necessary to refer Regulation 4.1 and Regulation 4.2 of the GERC

(Procurement of Energy from Renewable Sources) Regulations, 201.0 and the GERC
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(Procurement of Energy from Renewable Sources) (First Amendment) Regulations,

20L4, as under:

GERC (Procurement of Energy from Renewable Sources) Regulations, 2010:

"4.7 Each distribution licensee sholl purchose electricity (in kWh)from renewoble energy

sources, ot o defined minimum percentage of the total consumption of its consumers

including T&D losses during o yeor. Similorly, Captive ond Open Access user(s) /

consumer(s) shall purchose electricity (in kWh) from renewable energy sources, at a

defined minimum percentage of his/her total consumption during o yeor.

The defined minimum percentages are given below in the Table 7.

Toble 1

Year

(1)

Minimum Quantum of purchase (in %) from renewoble energy

sources (in terms of energy in kwh)

Totol

(2)

Wind

(3)

Solar

(4)

Biomass, bogosse

and others
(s)

2010-77 s% 4.s%, 0.25% 0.25%

2011-72 6% 5.0% 0.50% 0.s0%

2072-73 7% 5.5% 1.00% 0.50%

lf the obove mentioned minimum quontum

renewable energy sources is not avoilable

of power purchose from solor and other

in a particular year, then in such coses,
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additionolwind or other energy, over and obove thot shown in column i ond 5, shall be

utilized for fulfillment of the RPO in accordance with column 2.

Provided further that such obligation to purchose renewable energy shall be inclusive of

the purchases, if any, from renewoble energy sources already being mode by the

obligated entity concerned :

Provided also that the power purchases under the power purchase dgreements for the

purchose of renewable energy sources olready entered into by the distribution licensees

shall continue to be mode till their present validity, even if the total purchases under

such agreements exceed the percentoge as specified hereinobove.

4.2 The Commission may, suo-motu or at the request of o licensee, revise the

percentoge torgets for a yeor as per clause 4.1 of these Regulations keeping in view

supply constraints or other factors beyond the control of the licensee."

GERC (Procurement of Energy from Renewable Sources) First Amendment,

Regulations,2OL4:

"4) Substitution of Toble 7 of Regulotion 4.7

The toble 7 provided in Principal Regulotion 4.7 sholl be substituted by following table 7
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Minimum Quantum of purchase (in %) from
renewable energy sources (in terms of energy in kwh)

Yeor TOTAL Wind Solor Others (Biomass,

Bagosse, MSW, etc.)

2070-77 5.0 4.50 0.25 0.2s

2011-12 6.0 5.00 0.50 0.50

2012-13 7.0 5.50 1".00 0.50

2073-14 7.0 5.50 1.00 0.50

2014-15 8.0 6.25 1.25 0.50

2075-16 9.0 7.00 1.50 0.50

20L6-17 10.0 7.75 1.75 0.50

The aforesaid Regulation 4.1 provides that in case of non-availability of solar and other

renewable energy sources, in a particular year, shortfall of such energy, be made good

through the energy available either from wind or other sources of energy, i.e. biomass,

bagasse, etc., whereas Regulation 4.2 provides that keeping in view supply constraints

or other factors beyond the control of the licensee the Commission may suo motu or at

the request of a licensee, revise the percentage targets as per the aforesaid Regulation

4.tfor a year.

7.L3. We further note that the Hon'ble APTEL in Appeal No. 24 of 2073 filed by the Appellant,

lndian Wind Energy Association V/s. GERC & others has dealt with aforesaid aspects in

its judgment dated 25.O4.2OL4 and recorded as under:
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"6i.

(i).

Summory of our findings:

Appeal filed by the ossociotion of wind energy project developers ogoinst the

impugned order of the Stote Commission allowing reloxation in Renewable

Purchase obligotion of the distribution licensees is mointoinoble.

(ii). Since the present cose is the first suo-motu review of compliance of the RPO

obligations after the notification of the RPO Regulations ond in view of the

fact that there was no specific regulotion for public notice Ior such reviews, we

do not want to hold that the absence of public notice in the suo motu

proceeding was illegol. However, we feel thot in the proceedings before the

Stote Commission either suo motu or on a petition by a porty, regarding

review of RPOs in which consequential directions for relaxation or carry

forward of RPO or creation of regulatory fund ore given, public notice inviting

suggestions and objections of the stakeholders is necessary. We have given

some directions for future under paragraphs 29 and i0.

(iii). We do not find any infirmity in the State Commission revising the RPO for FY

2010-11 by exercising its power under Regulation 4.2 of the RPO Regulations,

2070, in view of the reosons beyond the control of the distribution licensees.

(iv). We do not see any infirmity in the distribution licensee setting priority to

procure renewable energy by entering into PPAs with the renewable energy

generotors to meet their RPO targets when the Stote is endowed with

odequate renewoble energy sources. However, if the distribution licensees are
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not able to moke arrongements to procure adequote renewable energy to

meet the RPO targets, then they have to resort to alternote mechonism of REC

specified in the Regulotions to meet the shortfall in RPO. The aspect of

ovailability of REC during FY 2011.-12 has not been dealt with by the State

Commission properly. On one hand, it decided thot the GUVNL and its

subsidiary distribution licensees did not make efforts to purchase REC and on

the other hand it held that adequate REC were not availoble. No redson was

given to come to conclusion that odequate REC were not ovoilable.

FY 2011-12 and 2012-73 are since over and the following yeor 2073-74 is olso

over. At this stoge we connot turn the clock bock and corry forward of REC

cannot be reversed. Creoting of Regulotory fund for non-adherence to REC at

this belated stoge will also not serve ony purpose. The Regulatory fund hos

also to be used partly for purchase of REC ond partly for development of

tronsmission infrostructure for evocuation of power for the renewable energy

generotors. By corry forword of the shortfoll during 2077-72 to 2072-73 the

objective of meeting the RPO obligation will be met. Therefore, we do not

wont to interfere with the directions of the State Commission regording carry

forward of shortfall in RPO during FY 2071-12. We have, however, given some

guidelines to the State Commission for future under poragraph 55(A) to (D).
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(vi). We do not find any infirmity in the Stote Commission exercising its powers

under Regulotion 4.2 for adjustment of excess solar energy procured ogainst

Non-Solar RPO in the circumstonces of the present case.

ln view of obove, the Appeol is partly allowed to the extent as indicoted obove.

We hove olso given some directions/guidelines to the State Commission to be

followed in future. No order os to cost."

7.14. The said aspect is also dealt in Appeal No.258 of 20L3 filed by the lndian Wind Power

Association before the Hon'ble APTEL and the Hon'ble APTEL vide Order dated

16.04.2015 decided as under:

77. Summory of our findings:

(i) The National Tariff Policy and the Regulotion of the Central Commission and

the State Commission recognize REC os volid instrument for fulfilling

Renewoble Purchase Obligation cast upon the obligated entities under Section

86(L)(e) of the Electricity Act, 2003. Purchase of REC would be deemed as

purchose of energy from renewable energy source for fulfilling RPO obligotion.

When a legal fiction has been creoted by o stotute, the some should be given

fulleffect.

64,
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An obligated entity has option to fulfill its RPO either by procuring renewoble

energy in physical form or by REC or partly by REC and partly by physical

renewable energy. However, a distribution licensee has to exercise the option

bosed on economic principles. An obligoted entity other than the distribution

licensee may olso opt for purchase of REC for fulfilling its RPO obligotion to

avoid the issues involved in bonking, open occess, sale of surplus power, etc., or

if the RPO requirement is too small,

Renewoble energy generotors like conventionol generators have been given

freedom under the Electricity Act in respect of choice of site, choice of counter-

porty buyer, freedom from toriff regulotion when the generating company

supplies to a troder or directly to a consumer. So far, the renewable energy

generators were not able to exercise this freedom due to various constroints.

The REC mechonism has opened up the market for renewoble energy

generators helping in expeditious exploitotion of renewable energy potential in

the country thus, servin the object of the Electricity Act, 2003. Thus, REC

mechanism has to be encouraged. By treating REC os a valid instrument for

discharge of mondotory RPO os set out in the Regulations, the State

commission hos only followed the mandote of the Electricity Act, 2003 under

Section 86(1)(e) for promotion of renewable sources of energy in the State.

(iv) The Stote Commission con revise the RPO before or during a yeor or ofter

passing of yeor under Regulation 4.2 of RE Regulation 2070 as exploined under

30



(v)

o?4(

parogrophs 47 to 57 obove. U the distribution licensee has not made efforts to

procure requisite renewoble energy to fulfillthe RPO and olso hos not procured

REC, the Stote Commission should not revise RPO under Regulation 4.2.

However, while revising the RPO targets, the State commission hos to ensure

thot such revision should not defeat the object of the Electricity Act and the

Regulotions.

lf the RPO torgets ore revised under Regulation 4.2 due to inadequate copacity

addition in a resource rich Stote, such reduction has to be uniformJor all the

entities.

(vi) lJnder Sth proviso to Regulation 9, if the Commission is convinced that the

obligoted entity has foced genuine difficulty in meeting the RPO due to non-

avoilability of power from renewable sources or the REC, it may allow corry

forward the compliance requirement to the next yeor. However, before

exercising power under Regulation 9, the State Commission hos to satisfy itself

thot there wos difficulty in meeting the RPO from purchose of REC. Therefore,

non-avoilability of REC is a pre-condition for carry forword under Regulotion 9.

(vii) Admittedly there was substantial reduction in capacity oddition of wind energy

ond other sources of renewable energy in the State during FY 2012-13 due to

reosons beyond the control of the distribution licensee. Under such a condition

the State Commission can reduce RPO targets for the wind energy ond other
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energy. However, such reduction due to capocity constroints has to be uniform

for all the obligated entities in the Stote.

(viii) ln the present cose, the State Commission has revised the RPO torgets for

various distribution licensees os per the actuol. This way the State Commission

has set up different RPO torgets for four States owned distribution license,

Torrent Power Surat and Ahmedabad ot different levels for the some reoson of

inodequote capacity oddition. This is not permissible. The Stote Commission

has incorrectly revised the RPO for the deemed distribution licensees to zero or

neorly negligible amount due to financial impact, low energy consumption,

nascent stoge of operation etc., in controvention to the Regulations.

(ix) We find that RPO compliance of GUVNL for wind energy wos sotisfoctory but

complionce of biomass and other non-solar energy wos quite low due to which

there wos default in fulfilling the non-solor RPO. Thus, durinq FY 2012-73 there

oppeared to be inodequate generation of biomass and other non-solar energy

sources in the Stote. The Stote Commission has to exomine the reasons for the

same and take necessary meosures for acceleroting capocity addition of

biomass ond other sources of renewable energy in the State.

We remond the motter to the State Commission to reconsider the whole issue

ofresh in light of our findings in this judgment. The State Commission is

empowered to reduce the RPO targets for oll the entities uniformly in view of

(x)
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reduction in capacity oddition of wind energy and other sources in the Stote

during the FY 201.2-13. However, the consequences of shortfall with respect to

the revised RPO for different distribution licensees/deemed distribution

licensees has to be decided by the Stote Commission according to Regulation 9.

(xi) We do not find any infirmity in the State Commission reloxing the RPO for those

deemed distribution licensees who purchase energy from GIJVNL/distribution

licensees ot retoil supply tariff ond their consumption is included in determining

the RPO of the supplying distribution licensee.

(xii) tn the circumstonces of the cose, we do not want to interfere with the decision

of the State Commission to set off the shortfall in non-solar energy purchose

with excessive solar energy procured during FY 2012-13. However, we hove

given certoin directions in this regard for future in poragraph 68 obove.

(xiii) As regards public hearing for review of RPO, we have already given the

necessory directions in our judgment in Appeal No. 24 of 2001.3 which hove

been reproduced under paragraph 27.

,,

7.t5. From the aforesaid decisions of the Hon'ble APTEL, it is clear that Hon'ble APTEL had

recognized that revision of the RPO targets before or during a year or after passing of

the year by exercising its power under Regulation 4.2 of the RPO Regulations, 2010 by
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the Commission, in view of the reasons beyond the control of the distribution licensees

or due to inadequate capacity addition in a resource rich State is permissible.

7.L6. We also note that the Hon'ble APTEL in the judgment dated L6.O4.2O1S in Appeal No.

258 of2013 and Appeal No.21 of2Ot4 at para 48 recorded as under:

48. RE Regulation, 2070 dated 17.4.2010 specified RPO for three yeors (2010-11 to

20L2-1i) with increasing quantum of RPO every yeor. Under Regulotion 4.2, the

RPOs con be revised before the beginning or during a financiol year for that year if

the Stote Commission is convinced that the torgets set up by it are unrealistic and

connot be achieved. For exomple, on the basis of the experience of FYs 2070-77 and

2077-72, if the State Commission feels that the torgets set up by the Commission

for FY 201.2-13 are high ond unrealistic, it moy revise the same ot the beginning of

FY 2012-1.3 or during FY 2012-13. The State Commission moy olso revise the torgets

during o year due to force mojeure such as notural colomity occurring during the

year due to which it becomes impossible to ochieve the RPO torgets......"

Thus, the Hon'ble Appellate Tribunal while interpreting Regulation 4.2 read with

Regulation 4.7 of the GERC (Procurement of Energy from Renewable Sources)

Regulations, 201-0 has recorded with clear findings on the powers of the Commission to

revise the Renewable Purchase Obligation targets, if the same are found unrealistic

considering the availability of renewable energy in the State.
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7.17. Further, the finding recorded in para-49 of the Order dated 15.04.2015 in Appeal No.

258 of 2013 and Appeal No. 21 of 20L4 by the Hon'ble Appellate Tribunal is reproduced

below:

49. The State Commission may also revise the torgets ofter the completion of

financial year under Regulation 4.2 due to supply constroints or factors beyond

the control of the licensee which moy be due to reasons such as:

i) Actual renewable energy generotion is below normative generation from

tied up renewable energy sources due to reasons beyond the control of the

d istrib uti o n lice n see.

Force majeure such as naturolcalamity resulting in supply constroints.

lnadequate copocity addition in the State ond RECs could not be purchased

due to non-ovoilability of REC despite efforts made by the distribution

licensee. ln a resource rich State where the State Commission had set up

RPO torgets keeping in view the onticipated capacity oddition in the Stote,

the Stote Commission may also revise the targets due to inadequate

renewable copacity addition in the State.

Minimum energy purchose obligation for renewable sources of energy was

fixed on estimated energy consumption of the licensee in the ARR bosed on

estimated growth but the actual consumption has been much lower due to

ii)

iii)

iv)
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slow growth or negative growth or due to forced maieure. Thus, percentoge

RPO on actual energy consumption wos met but minimum energy purchose

target fixed in the ARR based on anticipated energy consumption could not

be met.

v) A distribution licensee has proposed to meet o part or full RPO by purchase

of REC but REC could not be purchased, despite efforts mode by the licensee,

due to non-availability of REC.

As per the above decision of the Hon'ble Appellate Tribunal for Electricity, the

Commission has powers to revise the Renewable Purchase Obligation targets under

Regulation 4,2 in case the State Commission finds it necessary to revise the target due

to inadequate Renewable Capacity Addition.

7.18. ln the event of such revision in the Renewable Purchase Obligation targets set up under

Regulation 4.1, there cannot be any further consideration of the availability of

Renewable Energy Certificates. ln this regard, para 51 of the Hon'ble Tribunal's

judgement dated 16.04.2015 in Appeal No. 258 of 20t3 and Appeal No. 21 of 2OL4 is

reproduced below:

We want to add thot non-avoilability of REC may not always be a pre-condition

for exercise of power to revise under Regulation 4.2. For Exomple, if the
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distribution licensees had tied up odequate capacity ot preferential tariff but

due to octual generotion being lower than the normative generation due to

reosons beyond the control of the distribution licensee or there is notural

calamity in the State and energy consumption in the Stote hos gone down or

renewoble energy generotion in the State has been offected due to naturol

calamity then shortage of REC may not be o pre-condition to revise RPO torgets

set up under Regulation 4.7. Further, if in a resource rich State the State

Commission has set up RPO targets keeping in view onticipotion of capacity

addition in the State, the Stote Commission moy also revise the targets due to

inodequate capocity addition in the Stote due to reasons beyond the control of

th e distributi o n li ce n see.

The Hon'ble APTEL decided that non-availability of RECs may not always be a pre-

condition for exercise of powers under Regulation 4.2 of the GERC (Procurement of

Energy from Renewable Sources) Regulations, 2010. The Commission may also revise

the RPO targets in case of actual generation being lower than the normative generation

due to reasons beyond the control of the Distribution Licensee or there is a natural

calamity or inadequate capacity addition in the State.

7.19. A cogent reading of para 49 (iii) and 51, clearly establishes that in resource rich State,

targets in case of inadequate capacity addition,the Commission can revise the RPO
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irrespective of the fact whether RECs are available or not. The inadequate addition of

renewable energy capacity is independent ground for revision of Renewable Purchase

Obligation targets of the entity concerned. Regulation 4.1 notified by the Commission

prescribes the RPO targets for compliance by the obligated entities. Regulation 4.2

empowers the Commission to revise the targets. Regulation 5 says that renewable

energy certificate is an instrument for fulfillment of RPO. Therefore, while deciding the

issue, whether there was a supply constraint or not and for revision of RPO, para 51 of

the above referred judgment of the Hon'ble APTEL wherein it is held that non-

availability of RECs is not a condition precedent to revise the RPO targets and in a

resource rich State, the State Commission is empowered to revise the targets due to

inadequate RE capacity addition and reasons beyond control of the Distribution

Licensees. The said judgment nowhere restricts the powers of this Commission to

consider "relevant factors" for revision of the RPO targets. The Hon'ble Tribunal in the

aforesaid judgment decided that revision of the RPO targets applies uniformly for all

licensees on the basis of lower availability of RE capacity addition.

7.20. ln view of above, the availability of renewable energy sources needs to be ascertained

prior to revising the RPO targets or allowing carry forward or imposing penalty on the

obligated entity. The availability of renewable energy sources is dependent on the

potential of renewable energy generation in the State and outside.
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7.27. Prior to deciding the requirement of revision of the RPO targets, it is necessary to verify

as to whether there was adequate renewable capacity addition in the State or not for

fulfillment of RPO targets by the obligated entities and whether the generation from

such capacity was available to the obligated entities during the year. Accordingly,

capacity addition in respect of various renewable sources of generation, i.e. Wind and

Solar within the State as well as at the national level was verified by the Commission as

tabulated below:

Addition of Wind Capacity

Addition of Solar Capacity

Sr.

No

Financial

Year

Gujarat
(MW)

Nationwide
(MW)

Percentage

$t
addition in

Guiarat
7 2014-15 116 L1L2 70.43o/o

2 2015-16 124 3019 4.Ll%
3 20L6-17 130 54L3 2.40%

Total 370 9544 3.88%

(Source: http://mospi.nic.in/sites/default/files/publication_reports/EnergV_Statistics_2O18.pdf)
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Sr. No
Financial

Year
Gujarat
(MW)

Nationwide
(MW)

Percentage
(%) addition
in Guiarat

1 201.4-15 190 23L2 8.22%

2 2015-15 391 3423 Lt.42%
3 20L6-77 1303 5526 23.58%

Total 1884 LL26T L6.73%

(Source: http://mospi.nic.inlsites/default/files/publication_reports/Energy_Statistics_2018,pdf)
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7.22. From the aforesaid tables it transpires that there was total addition of 1884 MW of wind

capacity in Gujarat as compared to tt26t MW capacity addition at the National level

during the period of 3 years from FY 20L4-LS to FY 2016-L7. Moreover, on comparison

of addition in wind capacity from FY 20L4-15 to FY 2Ot6-77, it shows upward trend,

both at the State level as well as at the National level. Further, there is significant

addition in Wind capacity during the FY 2076-L7 at the State level as compared to

earlier years. However, we also note that as per Petitioner's submission most of the

capacity addition took place in the last quarter during the FY 20L6-t7 more particularly

in March-17.

7.23. We note that the increase in RPO percentage is required to be considered taking into

account the incremental consumption of the licensees in the State while comparing the

incremental capacity of wind energy generation in the State as well as at the National

Level. The Renewable Purchase Obligation specified for Wind energy for FY 2014-15 was

6.25yo, for FY 2015-16 was 7.00 % and for FY 2OL6-L7 it was 7 .75%.lt is also necessary to

record that the energy consumption as per the trued-up figures of PGVCI DCVCL,

UGVCL and MGVCL in FY 20L4-L5 was 75i-39 MUs, for FY 2015-15 was 79673 MUs and

FY 2Ot6-L7 was 80097 MUs. This shows year on year increase in total consumption in

the distribution licensees area during these three years. lt is, therefore, necessary to

factor such incremental consumption with incremental RPO specified for wind energy,

while deciding the issue. lt is also observed that the wind capacity addition in FY 2014-
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15 and FY 2015-15 at National level and State level was not adequate leading to lower

wind power. Another aspect which the Commission needs to look into is the approach

of Wind Farm Developers to offer their capacity at preferential tariff to the distribution

licensees to meet the incremental requirement of the renewable energy on year to year

basis as specified in the Regulations by the Commission.

7.24. The Petitioner has submitted that it has been signing PPAs at preferential tariff with all

the Wind Developers that have approached GUVNL to supply power but adequate wind

capacity under PPA route was not set up which has also impacted the wind energy

generation / RPO compliance during FY 20L6-17. Further, though the Petitioner having

tied up wind capacity to the tune of 1039.70 MW during FY 20L6-L7 with the Scheduled

Commercial Operation Date of such tied up capacity mostly ranging between December

2016 to March 2017, major capacity of WTGs was installed in the month of March 2017

and hence the generation benefit was not available for full year whereas, execution and

commissioning of some of the WTGs including 164 MW of M/s SITAC RE Pvt. Ltd. got

delayed, thereby affecting the wind RPO compliance. Even, the Objector Shri K. K. Bajaj

has submitted that the wind energy generators are not signing the PPAs with the

distribution licensees at the preferential tariff determined by the Commission and filing

legal cases, thereby delaying signing of new PPAs. From the above, it transpires that the

availability of wind capacity in the State was limited during the above period and

effectively the procurement of wind power reduced.
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7.25. As far as Solar capacity addition is concerned, it transpires from the tables above that

there was total addition of 370 MW of Solar capacity in Gujarat as compared to 9544

MW capacity addition at the National level during the period of 3 years from FY 20t4-ts

to FY 2016-17. Moreover, on comparison of addition in Solar capacity from FY 20L4-t5

to FY 2016-L7,it shows uniform trend at the State level with marginal increase on year-

on-year basis whereas at the National level there is upward trend. The capacity addition

of Solar power is ranging from Li.6 MW to 130 MW at the State level during these years.

As noted above there is increase in total consumption in the distribution licensees area

during past three years on one hand whereas addition in Solar capacity has remained

more or less identical.

7.25. As noted above, the Petitionersubmitted that as regards the Solar RPO for FY 2OL6-L7,

there is excess purchase of 99 MUs of solar energy as against the requiremenl of 7277

MUs to meet the Solar RPO of 7.75% since GUVNL purchased 1376 MUs solar energy,

i.e. L.89%, which is eligible to get compensated against shortfall of Non-Solar RPO.

However, as per the Trued-up figures, the total energy requirement is 80097 MUs

instead of 72972 MUs submitted in the present Petition for FY 2OL6-L7 which indicates

shortfall of 25.698 MUs of Solar energy against Solar RPO.

7.27. As far as RPO compliance in respect of "Other RE Sources" is concerned, the total tied

up capacity by the Petitioner is 50.8 MW. The Petitioner has signed PPAs for 30 MW
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biomass based projects but the generation from these projects during FY 2016-17 was

only 0.56 MUs as against normative generation of around 210 MUs. Hence, the

anticipated energy from these projects was not available. The Petitioner has also tied up

9.6 MW of Small/Mini Hydro capacity, which generated 51.80 MUs at 6L.59% PLF as

against the normative PLF of 80% mainly on account of shortage of water, resulting in

shortfall of 15 MUs. The Petitioner tied up 1L.2 MW capacity based on Municipal Solid

Waste with Scheduled Commercial Operation Date in December 2018.

7.28. From the above, it is apparent that adequate wind capacity under PPA route was not

tied up by WTGs with the distribution licensees at preferential tariff apart from

inadequate addition in Wind capacity during past years. Solar capacity addition during

these years is not adequate to meet the incremental requirement of the renewable

energy as per the RPO targets on year to year basis on account of considerable increase

in total consumption in the distribution licensees area. ln case of Biomass power, there

was negligible generation as the plants remained shut during the year while the in case

of small hydro, due to inadequate release of water, the generation up to target PLF was

not available. lt is contended by the Petitioner that these were factors beyond the

control of the Petitioner and the same has affected the overall availability of renewable

based generation in Gujarat, consequentially resulting in to shortfall in achievement of

the RPO targets for FY 2016-77.
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7.29. We note thatTorrent Power Limited filed Petition No. 1689 of 2OL7 for its license area

of Ahmedabad/Gandhinagar and Surat submitting its RPO compliance for FY 201'6-17

and seeking revision of minimum quantum of purchase (in %) from renewable energy

sources in view of supply constraints and factors beyond the control of the licensee

under the provisions of Regulation 4.2 of the GERC (Procurement of Energy from

Renewable Sources) Regulation,20LO considering total energy requirement as 10790.97

MUs for tY 20L6-t7.

7.30. We also note that Torrent Power Ltd. for its license area of Dahej has filed Petition No.

1690 of 2017 submitting its RPO compliance for FY 2076-77 considering total energy

requirement as 251.43 MUs. Also, MPSEZ Utilities Private Ltd. (MUPL) has filed Petition

No. 1677 of 2Ot7 for its license area submitting its RPO compliance for FY 2OL6-77

considering total energy requirement as 206.53 MUs. Further, the Commission also

initiated suo-motu proceedings for compliance of RPO of FY 2015-17 vide Petition No.

1773 of 2078 tor other licensees. We note that GEDA has also submitted the RPO

compliance details of GUVNL, Torrent Power Ltd. (Ahmedabad, Gandhinagar & Surat),

Torrent Power Ltd. (Dahej) and MUPL.

7.3L. We also note that the Commission in Petition No. 1536 of 20L5 filed by Torrent Power

Limited pertaining to its RPO compliance for FY 2074-15 for its license area of

Ahmedabad/Gandhinagar and Surat vide its Order dated 3L.L2.2015 at para 13.5 had

decided and directed that the petitioner TPL-D is required to fulfill the shortfall of 32.42
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MUs of Solar RPO over and above (in addition to) the Solar RPO of 2OL6-17 and at para

L3.7 decided that the Petitioner has purchased sufficient quantum of Non-Solar energy

which is in compliance of revised Non-Solar RPO of FY 20L4-75. Therefore, it is

necessary to adjust this shortfall in Solar RPO compliance of prior period. Torrent Power

Ltd. in Petition No. 1689 has submitted that the Solar compliance of 255.08 MUs is

achieved for FY 201,6-!7. After adjusting carried forward shortfall of Solar energy of

32.42 MUs of FY 2014-L5, the balance Solar energy of 232.66 MUs is considered

towards Solar RPO compliance achieved for FY 2Ot6-17.

7.32. Similarly, the Commission in Suo-Motu Petition No. 1542 of 2OLS pertaining to RPO

compliance for FY 201,4-15 for other licensees vide its Order dated 3L.L2.20LG at para

14.2 stated as under:

;;";rr" of MPSEZ l)tilities Private Limited, they hove not complied with the RPo of Non-

Solar as well as Solar category for FY 2074-75. We note thot as the financial year 2074-

1-5 and 201.5-76 ore completed, we decide to carry forward the RPO specified obove for
the FY 2014-75 ond the some is odded to the RPO of FY 2016-77 os specified by the

Commission. MPSEZ Utilities Private Limited shall comply with this requirement over

and obove (in oddition to)the RPO requirement of FY 2016-17.

....,,

7.33. We note that MUPL in Petition No. 1677 of 20L7 has submitted that in compliance to

the directives of the Commission to comply with the RPO of FY 2014-15 as per the Order

passed by the Commission in Petition No. 1542 of 2015 has purchased 11.183 Non-Solar

RECs and 2.519 Solar RECs during FY 2016-17. We note that the said aforesaid
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compliance is over and above the RPO compliance submitted for FY 2O76-L7 in the

aforesaid Petition No. 1577 of 2077.

7.34. Accordingly, the RPO targets for FY 2076-77 and compliance thereof by GUVNL and

other distribution licensees is as under:

Particulars UOM

FY 2OL6.L7

Target RPO Achieved
Excess (-) /
Shortfall (+)

GUVNL

Energy Required 80097.00

Wind
% 7.75% 6.06% 7.69%

MUs 6207.5L8 4857.000 1350.518

Solar
% 1.75% 7.72% 0.03%

MUs 1401.598 1376.000 25.598

Others % 0s0% o.o8% 0.42%

Mus 400.485 60.000 340.485

Total
% L0.00% 7.86% 2.L4%

MUs 8009.700 5293.000 t776.700

TPL Ahmedabad
& Surat

Energy Required L0,790.97

Wind
o//o 7.75% 5.79% L.96%

MUs 835.300 625.220 211.080

Solar
% L.75% 2.t6% -o.47%

MUs 188.842 232.660 -43.818

Others % 0,50% 0.oo% o.50%

MUs 53,955 0.000 53.955

Total
% 10.00% 7.95% 2.O5%

MUs LO79,097 857.880 2,21.277

TPL Dahej

Energy Required 25L.43

Wind
o//o 7.75% 6.53% t.z2%

MUs L9.485 16.430 3.056

Solar
% r.75% r.77% -o.02%

MUs 4.400 4.460 -0.060
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Others % 0s0% o.oo% o.so%

MUs L.257 0.000 1.257

Total
o//o 70.00% 83L% 1.69%

MUs 25.743 20.890 4.253

MPSEZ

Enersv Reouired 206.53

Wind
o//o 7.75% 8.25% -0.s0%

MUs 16.006 ]-7.040 -1.034

Solar
% t.75% 1.75% 0.00%

MUs 3.6L4 3.620 -0.006

Others % 0.50% 0.o0% 0.50%

MUs 1.033 0.000 1.033

Total
o//o 70.00% 70.o0% 0.00%

MUs 20.553 20.660 -0.007

7.35. lt is apparent that GUVNL was unable to comply the RPO targets specified by the

Commission for FY 20L6-!7 for all three RE sources, while in case of TPl-Ahmedabad &

Surat there was shortfall of 211.080 MUs in Wind category and 53.955 MUs in 'Others'

category but there was surplus of 43.818 MUs in Solar category with the resultant

shortfall in total RPO compliance by 22L.277 MUs i.e. 2.O5% of total requirement of

renewable energy. ln case of TPL-Dahej there was shortfall of 3.056 MUs in Wind

category and !.257 MUs in 'Others' category but there was marginal surplus of 0,060

MUs in Solar category with the resultant shortfall in total RPO compliance by 4.253 MUs

i.e. 1.69% of total requirement of renewable energy. MUPL achieved the RPO target.

7.36. The main reasons for not achieving the RPO targets are as under:
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The wind generation capacity addition during the FY 20L4-LS and FY 2015-16 was

quite low resulting into less availability of wind power during FY 201'6'L7 from such

addition. During FY 2}t6-t7 the capacity addition of wind power at national level

was 5526 MW, out of which 1303 MW was installed in the State of Gujarat.

Further, adequate capacity to meet the RPO was not offered at preferential tariff,

since the Wind Developers did not come forward to sign PPAs to meet the

additional requirement of energy by the licensees of the State to fulfil the RPO

taking into account the increase in consumption from 75L39 MUs in FY 2014-15 to

79673 MUs in FY 2015-16 and 80097 MUs in FY 701.6-L7 with corresponding

increase in RPO percentage.

The wind capacity addition in terms of installed capacity during FY 2Ot6-L7 was at

higher levelto the tune of 1303 MW. GUVNL had signed the PPAs for 1039,70 MW.

Further, the aforesaid capacity consists of the WTGs installed for self-consumption

(captive consumption), sale to third party and sale to licensee like Petitioner. The

WTGs capacity available to the Petitioner is the PPAs signed by the WTGs with the

Petitioner i.e. 1039.70 MW. Moreover, a major capacity of WTGs was installed in

the last quarter of the FY 20L6-t7 as well as certain tied up capacity to be

commissioned got delayed and was not commissioned during FY 2016-17 as

envisaged. Thus, energy generation from the capacity tied up was not available for

generation of electricity for full year. The aforesaid reasons lead to paucity of

(ii)
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availability of WTGs generation and the Petitioner was not able to meet the

incremental requirement of fulfilment of RPO for wind energy generation, which

was beyond the control of the Petitioner.

(iii) As regards Solar RPO, as noted above, there is increase in total consumption in the

distribution licensees area during past three years on one hand whereas addition

in Solar capacity has remained more or less identical. Thus, there was no adequate

capacity addition resulting into lesser availability of Solar power towards RPO

compliance which again was beyond the control of the Petitioner.

(iv) There was also a shortfall in energy from 'Other' renewable sources, i.e. Biomass,

Bagasse, Municipal Solid Waste generation during FY 2016-17 as under:

a) ln respect of Biomass based generation of power, though GUVNL had signed

the PPAs with 3 projects with total capacity of 30 MW, no generation was

available from these plants during the year as the plants were not operating

for the reasons beyond the control of the Petitioner. The generation from

Biomass projects during FY 2076-17 was only 0.56 MUs, which is at a very low

PLF of 0.22%. As against this, the normative generation at 80% PLF could

have been to the tune of 2t0.24 MUs. Thus, if these projects had attained

normative generation, then there would not have been shortfall of 210 MUs.
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b) Similarly, the Small hydel projects with which the Petitioner had signed PPAs,

operated for negligible time than at the required PLF due to less release of

water. ln case of these Small hydel projects, the generation was available on

51.80 MUs @ 61.59% PLF as against normative PLF of 80%, which is mainly

on account of shortage of water. There would not have been shortfall of 15

MUs if these projects had attained normative generation. Thus, no adequate

generation was available to the Petitioner from these plants for the reasons

beyond its control.

c) ln respect of bagasse based generation, the plants with which the Petitioner

had signed PPAs could not be set up by the Developers which was beyond

the control of the Petitioner.

Thus, GUVNL could have procured225 MUs more from Other RE Category if the

Small Hydro and Biomass projects had operated at their respective normative PLF.

It is apparent from above that the Petitioner faced these constraints in availability of

renewable energy in the State of Gujarat during FY 20t6-17, which in turn resulted in

shortfall in achievement of the RPO targets.

7.37. From the above we observe that the capacity addition as well as availability of the wind

energy generation and the energy generation from the other sources, i.e. small hydro,

biomass, bagasse, MSW etc. was quite low during the FY 2076-17 in the country as well
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as in the State of Gujarat. Solar capacity has remained almost uniform. Renewable

Energy addition and availability for RPO compliance is inadequate as against

considerable increase in total consumption in the distribution licensees area during past

three years. The GERC (Procurement of Energy by Renewable Sources) Regulations,

2010 provide separate RPO for wind, solar and others. The availability of the renewable

energy in the State was lower, which affected the requirement of the Distribution

Licensees, which are obligated entities to meet their RPO requirements.

7.38. From the above observations we are of view that there were supply constraints of

renewable energy in the State of Gujarat during FY 2Ot6-I7. Accordingly, the

Commission decides to consider the actual level of achievement for the State to arrive

at the weighted average of RPO compliance level. We, therefore, decide to revise the

RPO of the distribution licensees of the State by adopting the weighted average formula

in which the renewable energy actually procured towards the RPO compliance for FY

2OL6-L7 by the distribution licensees is considered and decide to revise the RPO target

in percentage and the status of RPO compliance by GUVNL and other obligated entities

during F.Y. 2016-17 as under:

Particulars UOM
FY 201,6-L7

Target RPO Achieved
Excess (-) /
Shortfall (+)

GUVNL

Energy Required 80097.00

Wind o//o 7.75% 6.06% L.59%
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MUs 6207.5L8 4857.000 1350.518

Solar
% 7.75% 7.72% o.o3%

MUs 1401.598 1376.000 25.698

Others % 0.50% o.o8% 0.42%

Mus 400.485 60.000 340.485

Total
% 70.00% 7.86% 2.L4%

MUs 8009.700 6293.000 t7L6.700

TPL Ahmedabad
& Surat

Energy Required 1o,790.97

Wind
o.//o 7.75% s.79% 1,.96%

MUs 835.300 625.220 211.080

Solar
o//o 7.75% 2.76% -o.41%

MUs 188.842 232.650 -43.818

Others o//o 0.50% 0.00% 050%
MUs 53.955 0.000 53.955

Total
o//o 70.0o% 7.95% 2.O5%

MUs 1079.o97 857.880 221,.2L7

TPL Dahej

Energy Required 251.43

Wind
% 7.75% 6.53% 7.22%

MUs L9.486 16.430 3.055

Solar
% 7.75% L.77% -0.02%

MUs 4.400 4.460 -0.060

Others o//o 0s0% o.oo% o.50%

MUs 1.257 0.000 1,.257

Total
o//o 70.00% 8.31% L.69%

MUs 25.L43 20.890 4.253

MPSEZ

Energy Required 206.53

Wind
o//o 7.75% 8.25% -050%

MUs 16.006 17.O40 -L.034

Sola r
o//o L.75% L.75% o.oo%

MUs 3.514 3.620 -0,006

Others o//o 0.50% o.oo% 0.50%

MUs 1.033 0.000 1.033

Total
% 70.00% 1o.00% o.oo%

MUs 20.553 20.550 -0.007
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Weishted Average RPO on the basis of compliance achieved:

RPO Catesorv Tareet RPO RPO Achieved

Wind
% 7.75% 6.04%

MUs 7079.3r0 5515.690

Solar
o//o L.75% L.77%

MUs 1598.554 L6L6.740

Others % 0s0% 0.06%

MUs 456.730 50.000

Total
% L0.00% 7.87%

MUs 9134.593 7L92.430

8. As far as the RPO for Solar energy is concerned, we observe that the weighted average

RPO on basis of actual RPO achieved works out to L.77% as against L.75% specified by

the Commission in RPO Regulation. We also note that the Petitioner had signed the

Power Purchase Agreements with solar power project developers and has thereby tied

up solar capacity of 1135 MW as on 31.03.2017 out of which 941 MW solar capacity

including 80 MW of SECI-Charanka has been installed and available for generation in

order to meet Solar RPO. The Petitioner is purchasing the energy from such developers

at the preferential tariff determined by the Commission having higher rate than the

tariff of wind and other renewable energy sources based generation. lf the Solar RPO is

revised from L.75%to L.77%, it would burden the licensees as well the consumers. The

preamble of the Electricity Act, 2003, Tariff Policy and National Electricity Policy

mandate the State Electricity Regulatory Commission to protect the interest of the

consumers as specified under Section 51(d) and 94 of the Act and also promote co-
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generation and generation of electricity from the renewable energy sources as specified

under Section 61 (h) and 86 (f) (e) of the Act. Thus, the role of the Commission is to

balance the interest of the consumers as well as the promotion of renewable energy.

We are, therefore, of the view that the Solar RPO need not be revised to 1.77% and

therefore, we decide to maintain the Solar RPO at the level of L.75% as stipulated in the

Regulations. The Petitioner and other obligated entities shall be required to fulfill the

Solar RPO @ L.75% of their energy consumption of FY Z0!6-L7. We also make it clear

that the Solar RPO compliance @ 7.75% is to be fulfilled after adjustment of carry

forward of Solar energy, if any, of previous years.

9. On the basis of above, we decide to revise the Renewable Purchase Obligations for the

'Wind'and 'Others' category as under:

RPO

Category

RPO as per the Regulations

notified by the Commission

Revised RPO Percentage

Wind 7.75% 6.04%

Others o.50% o.06%

As regards Solar RPO, the same shall be 1.75% as decided above.

Considering the above facts, we note that the Petitioner, GUVNL and its four subsidiary

distribution companies have complied with the RPO percentage as under:

9.1.
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RPO Category Revised Percentage Achieved Percentage

Wind 6.04% 6.06%

Solar L.75% 1.72%

Others 0.06% 0.08%

Total 7.8s% 7.86%

Based on the above and allowing the adjustment of excess Non-Solar energy purchased

by the Petitioner against shortfall in fulfillment of Solar RPO as per Regulation 4.1 of the

GERC (Procurement of Energy from Renewable Sources) Regulations,20LO, we decide

that the Petitioner has fulfilled the RPO for Non-Solar as well as Solar Renewable Energy

for FY 20t6-77,

10. We note that the Objector Shri K. K. Bajaj has raised various other issues in the present

Petition. The Commission has dealt with these issues hereunder:

10.1. As regards the submission that the Commission has not passed any Order regarding RPO

compliance by the Petitioner for the previous financial year which has impact on the

present Petition, it is clarified that the Commission has already passed the Orders

regarding RPO compliance by the obligated entities including the Petitioner for previous

financial year and hence the submission of the Objector stands addressed.

10.2. As regards the submission that the Petitioner has failed to sign new PPAs for wind

energy repeating its failure to procure wind energy from wind energy generators leading

to shortfall in RPO compliance and further submitting that WEGs are not ready to sign
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PPAs and demanding higher tariff than the tariff approved by the Commission, we note

that the Objector itself has addressed the issue raised by him regarding failure by the

Petitioner to sign new PPAs for wind energy and failure to procure adequate wind

power to avoid shortfall in RPO compliance by stating that WEGs are not ready to sign

PPAs at preferential tariff and demanding higher tariff than the tariff approved by the

Commission and also contesting legal cases for delaying the entire process. We further

note that the Petitioner has been signing PPAs at preferential tariff with all the Wind

Developers that have approached GUVNL to supply power. Therefore, the contention of

the Objector is addressed by his own submission.

10.3. As regards submission that the Commission should take action against WEGs for

demanding higher tariff for wind energy than the tariff approved by the Commission

and filing legal cases for delaying signing of new PPAs, it is their commercial decision

and Commission can neither compel Wind Developers to supply power to the

distribution licensees/obligated entities nor restrain them from exercising legal

remedies available under any law,

10.4. As regards the submission that the Petitioner has purchased excess 99 MUs of solar

energy against stipulated in the Regulations and thereby putting unwarranted burden of

Rs. 99 Crores on consumers of Gujarat, we note that the issue does not survive anymore

based on our findings in this Order that there is no excess purchase of Solar energy by
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the Petitioner against the Solar RPO of L.75% considering the trued-up total energy

requirement of 80097 MUs.

LL. We order accordingly.

L2. With this Order the present Petition stands disposed of.

sdl-
lP. J. THAKKARI

Member

Place: Gandhinagar.
Date: 06/05/2020.

sdl-

[ANAND KUMAR]
Chairman
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Before the

MAHARASHTRA ELECTRICITY REGULATORY COMMISSION
World Trade Centre, Centre No.l, 13th Floor, Cuffe Parade, Mumbai 400005

T el. 022 221639641 65/69 Fax 2216397 6

Email: mercindia@merc.gov.in
Website: www.nercindia.orq.in / www. merc.gov.in

Case No. 68 of 2019

Case of Captive Power Producers Association seeking rollover of entire RPO
Obligations or otherwise for FY 20f 6-17,2077-18 and 2018-19 to FY 2019-20

ORDER

Date:22May,2019

l. Captive Power Producers Association' (CPPA), Murnbai is an Association of Industries

in Maharashtra having captive power plants for their industries fulfilling their energy

requirement through captively produced power. CPPA has filed this Case on 13 March,
2019 seeking rollover of Renewable Purchase Obligations (RPO) obligations for FY
2016-17, FY 2017-18 and FY 2018-19 to FY 2019-20

2. CPPA's prayers are as follows:

defer and extend the periodfor the compliance of RPO targets in F. Y. 2016-17

and the following years thereafter to the year subsequent to the disposal of the

ltlrit Petition No. 269 of 2019 by the Hon'ble High Court, Bombay;

this Hon'ble Commission be pleased to pass such other order(s) as this Hon'ble
Commission ntay deem just in the present case

Coram
I.M. Bohari, Member

Mukesh Khullar, Member

Captive Power Producers Association (CPPA)

Maharashtra Energy Development Agency (MEDA)

Appearance

For Petitioner, CPPA
For Respondent, MEDA

.... Petitioner

.... Respondent

: Smt. Deepa Chawan (Advocate)

: Shri Manoj Pise, (Representative)

a)

b)
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3. CPPA's case is as follows:

It had approached the Commission in Case No. 7l of 2016, which was decided vide

Order dated 28 March, 2018. Now, the CPPA has approached the Commission for
limited relief of seeking extension of time as contemplated under Paragraph 23 of the

order dated 28 March, 2018, in view of the grounds enumerated herein below, which

are without prejudice to each other.

CPPA clarifies that the present Application is filed without prejudice to the rights of
the Applicant in the Writ Petition No. 269 of 2019 filed in the Hon'ble Bombay High
Court (High Court), and further without prejudice to the right of the Applicant to

adopt appropriate proceedings qua the Order dated 28 March, 2018 in Case No. 71 of
2016.

The grounds for this Case are set out below which are without prejudice to each

other:

a. On 24 December, 2015, the Comrnission published a draft Renewable Purchase

Obligations and framework Regulation. In Regulation No.11.3 of the draft

MERC RPO Regulations, 2016 the Commission had retained the following
exemptions to captive users consuming powers from co-generation from
applicability of RPO target as given below:

i. "captive users consuming powers fi'ont grid connected fossil fuel based

cogeneration plants, are exempted from applicability of RPO targets ".

ln view of the above exemptions, captive users consuming power from

cogeneration did not submit any objections and suggestions on the draft

Regulations. Thus, CPPA was precluded from notice of the proposed

Regulations ,201,6

b, However final notified Regulation makes its obligatory upon the petitioner for
purchase of renewable power under renewable power purchase obligation. Thus,

the co-generation plants which have put in huge investments to establish the co-

generation plants which is in furtherance of environment protection that reduces

the carbon footprint are further required to expend funds to procure Renewable

Energy Certifi cates, (REC).

c. In January, 2019, APTEL in the matter of IWs JSW Steel and Tamil Nadu

Electricity Regulatory Commission had the occasion to consider the issue

whether cogenerating plants can be fastened with the obligation to procure

electricity from renewable energy sources, APTEL while rejecting the contention

of Tamil Nadu Electricity Regulatory Cornmission in paragraph no. 40 has held
as under:-

3.1

3.2

3.3
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"It is manifest on the foce of the judgment, as stated supra, the Captive

consumers having cogenerating plants cannot be fastened with the obligation

to procure electricity from renewable energy sources, as that would defeat the

object of section S6(1)(e) of the Electricity Act, 2003 and cogenerating plants

have to be treated at par with renewable energ/ generating plants for the

purpose of RPO obligations. It is pertinent to note that aforesaid judgment has

consistently followed by this Tribunal in several cases e.g Emami paper Mills
Ltd Vs Odisha Electricity Regulatory Commission in Appeal No. 54 of 2012

dated 30.01.201 i reported in 2013 SCC Online APTEL 23 ... ...

In view of the above APTEL judgment and pending Writ Petition No. 269 of
2019 before the Hon'ble High Court, Bombay, the Commission is requested to

extend the time period for compliance with RPO to the next financial years,

when the said Writ Petition is adjudicated.

In case Obligated Entity is not able to consume required amount of Renewable

Energy, it needs to procure REC from the Exchange. REC once purchased cannot

be sold back to either exchange or to any other entity. This would greatly
prejudice the CPPA if, the decision in Writ Petition No. 269 of 2019 after

adjudication is decided in favor of CPPA. In such circumstances, the

Commission is requested to permit Cogeneration entity to fulfill its RPO or
otherwise of 2017-18 (including for the year 2016-17) and year 2018-19 in the

financial year subsequent to the date on which the Writ Petition No. 269 of 2019

is decided by the Hon'ble High Court, Bombay.

Balance of convenience is in favour of CPPA in view of the recent decision of
the APTEL dated2 January, 2019 in JSW Steel (supra) and in view of that the

Commission in its Order dated 28 March,2018 has treated the National Tariff
Policy, 2016 as mandatory. Further, CPPA had not been provided any

opportunity to deal with the draft Regulations, 2016, which were in conformity
with the earlier Regulations providing exemption from RPO to entities sourcing

power captively for co-generation, thus, infringing the rights of the CPPA.

Under the RPO Regulations,2016, the Commission has absolute powers to pass

any directions in the event Obligated Entity falls shorl of its RPO Target. The

Commission has deferred the compliance of RPO Target till2018-19 in its Order

dated 28 March,20l8. In the interest ofjustice and in view of the pendency of
the Writ Petition No. 269 of 2019 filed on 23 August, 2018, the Commission is

requested to defer the compliance of RPO targets in FY 2016-17 and onwards to

the year subsequent to the disposal of the said Writ Petition No. 269 of 2019 by
the Hon'ble High Court, Bombay. CPPA undertakes to inform the Commission
regarding disposal of Writ Petition No. 269 of 2019 by the Hon'ble High Court,
Bombay, within two (2) weeks of pronouncement of the said decision.
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3.4 The present Application is filed only for the limited purpose of seeking rollover of
RPO and extension in view of the pendency of Writ Petition No. 269 of 2019.

4. The proceedings of the hearing were held on7 May,2019. The representative of CPPA

reiterated its submission as made in the Petition. The representative of MEDA did not

submit any response to the Petition.

Commission's Analysis and Rulings:

5.

6.

CPPA had previously approached the Commission in the Petition filedunder Case no.

7l of 2016 seeing amendments to the RPO Regulations, 2016 to restore the provision

in the previous RPO Regulations, 2010 exempting captive users of grid-connected

fossil fuel-based Co-generation Captive Generating Plants (CGP) from RPO,

The Commission in its Order dated 28 March, 2018 under Case No. 69,7L and 73 of
2016 did not reinstate exemption given to fossil fuel-based Co-generation CGP.

However, the Commission deferred the RPO compliance of such plants for FY 20L6-

77 a;nd FY 2017-18 to FY 2018-19. The relevant excerpts of the said Order are

reproduced below:

"14. On 24 December,2015, the Commission issued a Public Notice inviting

comments onthe draft of the new RPO Regulations proposedfor FY 2016-17 to FY
2019-20. The draft Regulations retained the kPO exemption provided in the 2010

Regulations to cap tive us ers of grid-connected fos sil fuel-b as ed Co generation C GPs.

15. Comments on the draft Regulations were invited by 19 January, and then upto 15

February, 2016. In the meantime, the MoP, Govt. of India, vide Resolution dated 28

January, 2016, notified the revised Tariff Policy, 2016 itr pursuance of Section 3(3) of
the EA, 200i. With regard to RPO, the Proviso to Clause 6.4 (l) reads as follows:

"Provided that cogenerationfrom sources other than renewable sources shall
not be excludedfrom the applicability of kPOs."

16. Section 86ft) of the EA, 2003 requires that, in the discharge of itsfunctions, the
Commission shall be 'guided', inter alia, by the Tariff Policy. Under Section 61 (h)
also, the Commission is to be 'guided' by the Tarff Policy, qmong others, while
specifying the tenns and conditions for the determination of tartff, Tlus, while

finalizing the draft Regulations following the public consultation process, the
Commission took into consideration the above provision of the revised Tariff Policy,
2016 which was noti,fied after the draft Regulations and was already in the public
domain for some time during the period of public cottsultation. The final RPO
Regulations, 2016, notiJied on 30 March,2016 do not exempt captive users offossil-
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7.

8.

9.

a+1

fuel based CGPs from kPO. The Statement of Reasons published by the Commission
expressly refers to the above provision of the revised Tartff Policy, 2016 in this
regard.

21. Thus, the Commission is of the view that the mandate under Section 86(l)(e) of
the Electricity Act, 2003 for the specification of RPO targets does not exempt the
consumption by captive users of CGPs based on fossil fuel-based co-generation
notwithstanding the fact that such co-generation may be more eficient than other
conventional generation or have other merits.

22. In view of the foregoing discussion, the Commission concludes that the claim of
lhe Petitioners for amendment of the RPO Regulations, 2016 so as to restore the

earlier exemption from RPO to captive users ofossil fuel-based Cogeneration Plants

has no merit.

23. However, having due regard to the pendency of these Petitions, the circumstances

of the matter and the issues involved, the Commission may consider any consequent

shortfall of such captive users offossilfuel-based CGPs in meeting their RPO targets

in FY 2016-17 and FY 2017-18 to be ntet in FY 2018-19 in its compliance verification
proceedings for those years. "

In the instant Petition, by referring para23 of above quoted Order of the Commission,
CPPA is seeking extension of time for complying with RPO targets from FY 2016-17

and onwards upto the year subsequent to the disposal of the Writ Petition No. 269 of
2019 filed before the Hon'ble High Court, Bombay.

CPPA has referred to APTEL Judgment dated2 January, 2019 in the matter of lv{/s

JSW Steel and Tamil Naidu Electricity Regulatory Commission (Appeal Nos. 278 of
2015 , 293 of 20 I 5, 23 of 2016, 62 of 2016 and 24 of 201 6) as highlight ed at para 3 .21

above in support of its case that captive power plant should not be subjected to RPO.

The Commission notes that in its Order dated 28 March,2018, it has elaborated

detailed background and rationale for imposing RPO on fossil fuel based cogeneration

plants. Subsequent to this Order, CPPA has fiIed Writ Petition No. 269 of 2019 before

the High Court challenging MERC RPO Regulations, 2016 which has imposed RPO

on fossil fuel based cogeneration plants. Admittedly, there is no Stay Order in this

matter from the High Court. Under such circumstances, RPO Regulations, 2016 need

to be complied with. However, CPPA contended that if it succeeds in its Writ
Petition, then expenses incumed on complying with RPO would cause financial loss to

it and hence it requested for rollover of RPO target till Writ Petition is finally decided

by the High Court. [n the opinion of the Commission one cannot take stand that it
would not comply with the Law in force till its Petition challenging such Law is
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decided by the Court especially when no interim relief has been granted on the writ
petition.

The Commission in its Order dated 28 March, 2018 has already allowed CPPA to
comply with its RPO for FY 2016-17 and FY 2017-18 in FY 2018-19. The
Commission in its recent Orders on verification of RPO targets by various Obligated
Entities has deferred the shortfall of RPO targets of FY 2017-18 to March 2020.

Further, the Commission has held that it will initiate the next proceeding of RPO
Compliance for three years starting from FY 2014-15 to FY 2016-17 once the

consolidated data of OA Consumers and CPP Users is received from MEDA.

In the light of the above-mentioned facts including the provisions of the Regulations
and that since no stay is granted by the High Court, the Commission is of the opinion
that the Petitioner is bound to follow the prevailing Regulations. Since the
Commission has allowed other obligated entities to meet its obligation by March
2020, the Commission is allowing similar concession to the fossil fuel based
cogeneration plants to fulfill its cumulative RPO targets by March 2020.

Altemately, as highlighted in para 10 above, the Commission will be initiating the
RPO Compliance verification process for FY 2014-15 to FY 2016-17 for CPP users
and OA Consumers. After crystallization of the verification process is completed by
the Commission, the shortfall (if any) will be ascertained, and the petitioner shall
deposit the amount equivalent to the REC floor prices of the shortfall units and further
on year to year basis to meet its RPo, with the MEDA till such time the writ petition
is decided by the High Court. The Commission opines that this altemative option will
address the concerns of the petitioner about the possible hardship in case it succeeds

in the High Court.

The Commission directs MEDA to submit the relevant past data for FY 2014-15 to
2016-17 within 45 days of this order so as to enable the Commission to take up the
verification process. The Commission will deal with the period beyond 2016-17 in its
order of verification for the years 2014-2015 to 2016-2017.

14, Hence, the following Order.

ORDER

1. The Case No. 68 of 2019 is partly allowed.
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Fossil fuel-based cogeneration plants are allowed to fulfill their cumulative RPO

targets by March 2020after the Commission completes the verification process

for the years 2014-15 to 2016-17.

In the alternative, the petitioner can avail option as per para 12 above after the

Commission completes the verification process for the years 2014-15 to 2016-L7.

2.

3.

sd/-

(Mukesh Khullar)
Member

sd/-

(I.M. Bohari)
Member

Secretary
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Before the
MAHARASHTRA ELECTRICITY REGULATORY COMMISSION

World Trade Centre, Centre No.l, 13th Floor, Cuffe Parade, Mumbai 400005

T el. 022 221639 641 65/69 Fax 2216397 6

Email: mercindia@merc.gov.in
Website: wrvw. merc.gov.in

Case No. 130 of 2020

Case of Captive Power Producers Association Seeking capping of RPO for captive
power plants and to relax or waive the provisions of the MERC RPO Regulations,
2016

Captive Power Producers Association

Maharashtra Energy Development Authority

Coram
I.M. Bohari, Member

Mukesh Khullar, Member

ORDER
Date: 5 October,2020

1. Captive Power Producers Association (CPPA) has filed the present Petition on 16 July

2020 seeking relaxation or waiver/removal of difficulty/issuance of orders and practice

direction / amendment (as alternative relief) under the Maharashtra Electricity Regulatory

Commission (Renewable Purchase Obligation, Its Compliance And Implementation of
Renewable Energy Certificate Framework) Regulations, 2016, in view of circular dated I
February 2019 and I October 2019 issued by Govemment of India (GoI) through Ministry
of Power (MoP) regarding capping of Renewable Purchase Obligation (RPO) for Captive

Power Plants (CPP)

Appearance

For the Petitioner

For the Respondent

: Smt. Deepa Chavan (Adv.)

: Sh. Arif Sheikt (Rep.)
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2. CPPA's main prayers are as follows:

The Commission be pleased to relax or waive the provisions of the MERC RPO

Regulations, 2016 to give effect to and implement the Government of India, Ministry of
Power's circular dated 01.02.2019 and 01.10.2019 so ds to ensure cappingof the MO
for captive power plants as per the Ministry of Power's Clarification orders.

In alternative to other prayers, the Petitiorter prqys that, this Hon'ble Commission be

pleased to issue orders and practice direclions to give effect to and implement the

Government of India, Ministry of Power's circular dated 01.02.2019 and 01.10.2019, so

as to ensure capping of the kPO for captive power planls as per the Ministry of Power's
Clarification orders.

In alternalive to other prayers, the Petitiotter prays that, this Hon'ble Commission be

pleased to remove difJiculty by general of specific orders, to give effect to and

implement the Government of India, Ministry of Power's circular dated 01.02.2019 and

01.10.2019 so as to ensure capping of the RPO for captive power plants as per the

Ministry of Power's Clarification orders.

In alternative to otlter prayers, the Petitioner prays that, this Hon'ble Commission be

pleased to consider the Government of India, Ministry of Power's circular dated

01.02.2019 and 01.10.2019, and amend/or relax the Maharashtra Electricity Regulatory
Commission (Renewable Purchase Obligatiott lts Compliance And Implementation of
Renewable Energt Certificate Framework) Regulation 2016 so as to ensure capping of
the RPOfor captive power plants as per the Ministry of Power's Clarificalion orders

3. CPPA in its Case has stated as follorvs:

3.1. On 30 March 2016, the Commission notified Maharashtra Electricity Regulatory

Commission (Renewable Purchase Obligations, its compliance and implementation of
REC framework) Regulations, 20 I 6 (RPO-REC Regulations 201 6).

3.2. The said Regulations make it obligatory upon the Obligated Entities (OE) to procure

renewable power. Regulation l2 of RPO-REC Regulations 2016 further provides that in
case the OE fails to fulfil the RPO target, State Commission may direct it to deposit in a
separate fund, 'RPO Regulatory Charges', i.e. such amount as the Commission may

determine on the basis of highest applicable preferential tariff during the year or
'Forbearance price' decided by the Central Commission.

a)

b)

c)

d)
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On I February 2019, Government of India (GoI) through Ministry of Power (MoP) issued

clarification on Orders related to RPO as notified Para 6.4(l) of the Tariff Policy notified

the Long-Term growth trajectory of RPO:

"The request of various stakeholders regarding capping of RPO for Captive Power

Plants (CPP) has been examined in consultation with Ministry of new and renewable

energ) and it is clarified that RPO of the CPP may be pegged at the RPO level

applicable in the year in which the CPP was commissioned. As and when the company

adds to the capacity of CPP it will have to provide for additional kPO as obligated in

tlrc year in which new capacity is commissioned. There should not be an increase in

RPO of CPPs without any additiottalfossilfuel capacity being added,"

On 1 October 2079, GoI through MoP issued further clarifications relating to renewable

purchase obligations. The letter records as under:

"3. Based on lhe concerns raised by various stakeholders and after due consultation

with MNRE, CEA and CERC it isfurther clarified that:

(i) for CPPs comtnissioned before lst April,2016, kPO should be at the level as

mandated by the appropriate Commissiott -for the year 2015-16. For CPPs

commissioned from lst April, 2016 onwards, the RPO level as mandated by the

appropriate commission or Ministry of Power, whichever is higher, for the year of
commissioning of the CPP shall be applicable.

(ii) In case, of any augmentation in the capacity the RPO for augmented capacity shall
be the RPO applicablefor the year in which the CPP has been augntented.

(iii) In case, for meeting the WO obligations, CPP has surplus powers then its
consumption requirements, strch a CPP may sell its surplus power to Discoms under the

prevailing aruongenrutts or in tlte Power exchange,

3.5. On 27 December 2019, the Commission published the Maharashtra Electricity

Regulatory Commission (Renewable Purchase Obligation, Its Compliance And

Implementation of Renewable Energy Certificate Framework) Regulation, 2019 (RPO-

REC Regulation, 2019). Regulation 7.5 states as under:

"Provided lhat in case of Captive user of a Captive generating Plant commissioned

before lst April, 2016, the composite kPO target with respect to tlte energlt procured

from such Captive Generating Plant shall be 9%

3.4.
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Provided further that in case of Captive Generating Plant commissioned on or after I
April 2016, the coruposite RPO targel shall be equal to the target applicablefor the

year in which project is commissioned

Provided further that in case of any augmentation of the Caplive generating Plant,

the RPO target for augmented capacity shall be equal to the kPO target applicable

for the year in which such augmenled capacity has been commissioned"

The Commission has already taken into consideration the said circular of the MoP in its
RPO-REC Regulations,2079. Thus, though the MoP directive has been issued on 1

February 2019, CPPA has been denied relief under the said circular. Regulation 16 of the

RPO-REC Regulations, 2016 specifically confers power on the Commission to relax or

waive any of the provisions of the Regulations.

The Commission while publishing the RPO-REC Regulation 2019, has considered the

clarificatory order dated I February 2019 subsequently amended on I October 2019 with
respect to capping of RPO. However, the provision has been implemented from I April
2020. The Commission ought to incorporate the similar provision in the RPO-REC

Regulations ,2016.

The issue of capping of RPO on CPP as per MoP's clarification dated 1 February 2019

was raised in the case of verification of compliance of RPO by MSEDCL for FY 2017-

18,. The Commission in that Order dated?T March 2019 mentioned as under:

"As regards the issue of RPO compliance of CPP in the light of clarification issued by

MoP vide letter dated I February, 2019, the Commissiott notes that obligated entities

have to comply with MO as specified in the Regulations. The Contmission will initiate

the next proceedings of WO Compliance for three years starting from FY 2014-15 to

FY 2016-17 once the consolidated data of OA Consumers and CPP Users is received

from MEDA. Any impact of MoP's clariJication can be dealt with during proceedings

of RPO compliance of OA consumers and CPP users or through amendntent of
Regulations as deemed appropriate at that time."

Further, in subsequent Order dated22 May 2019 in Case No. 7l of 2019, on similar issue,

the Commission has given the below dispensation:

"9 The Commissionnotes that this issue of clarificalion regarding MoP's letter dated l
February, 2019 has been raised during recent WO Verification proceeding of various

Obligated Entities. The Commission tfuough its Order dated 27 March, 2019 in Case

No. 36 of 2019 has addressed this issue as follows:

3.7.

3.8.

3.9
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"23...As regards the issue of RPO compliance of CPP in the light of clariJication

issued by MoP vide letter dated I February, 2019, the Commbsion notes thal
obligated entities have to comply willt RPO as specified in lhe Regulations. The

Commission will initiate the next proceedings of RPO Compliance for three years

starting from FY 2014-15 to FY 2016-17 once the consolidated data of OA

Consumers and CPP Users is received from MEDA. Any impact of MoP's

clarificatiott can be dealt wilh during proceedings of RPO compliance of OA

consumers and CPP users or tlrough amendntenl of Regulations e$ deemed

appropriale at that time..."

3.10. On 31 December 2079, as per the MoP's clarification dated I October 2019, OERC
issued a Notification regarding capping of RPO by exercising its power to remove
difficulties. Further, RERC also amended its Regulations on 4 Apnl2020.

3.11. The RPO-REC Regulations 2016 confer power under Regulation 19 to this Commission

to remove difficulty. Similarly, Regulation 17 also confer power to issue orders and

practice direction. CPPA submits that the present case falls for exercise of the powers by
this Commission.

4. MEDA made the following submissions dated 30 July 2020:

4.I. Various previous Orders of the Commission itself clarify flre prayers of the CPPA and the

RPO-REC Regulations 2019 had covered guidelines issued by GoI in their circular dated

I October 2019.

4.2. The composite RPO target with respect to energy procurernent by the captive generating

plant for fulfilment of RPO is 9%. MEDA needs a bifurcation of this 9Yo target in terms

of Solar or Non-solar sources. In this regard the Commission may issue guidelines.

5. At the e-hearing through video conferencing held on 25 September 2020, the representative

of the Petitioner and Respondent reiterated their submissions.

Commission's Analysis and Rulings

6. Present Petition has been filed by CPPA seeking relaxation in RPO-REC Regulations,2016

for Captive Power Plants in terms of GoI's communication dated I February and I October
2019. The Commission notes that Petitions seeking similar relief has already been decided

by this Commission. Therefore, it is important to summarise relevant sequence of events in
this matter as follows:
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6.1. The Commission notified the Maharashtra Electricity Regulatory Commission

(Renewable Purchase Obligations, its compliance and implementation of REC frame

work) Regulations,20L0 (RPO-REC Regulations 2010) on 7 June 2010 and provided

below RPO targets to the OEs:

Year
RPO Targets

Solar Non-Solar Total
FY 2010-11 0.25% 5.75% 6.00%

FY 2011-12 0.2s% 6.75% 7.00%

FY 2012-13 0.25% 7.75% 8.00%

FY 2013-14 0.500 850% 9.00%

FY 2014-15 0s0% 8.50% 9.00%

FY 2015-16 0.s0% 8.s0% 9.00%

6.2. Further, on 30 March 2016 the Commission notified the RPO-REC Regulations 2016

with the below RPO targets for OEs:

Year
RPO Targets

Solar Non-Solar Total

FY 2076-17 t.00% 10.00% 1.00%

FY 2017-18 2.00% t0.50% 2.50%

FY 2018-19 2.75% rt.50% 3.7504

FY 2019-20 3s0% rt.50% s.00%

6.3. On 1 February 2019, GoI/MoP issued clarification on Orders related to RPO as notified

Para 6.4(l) of the Tariff Policy relating to the Long Term growth trajectory of RPO:

"The request of various stakeholders regarding capping of kPO for Captive Power

Plants (CPP) has been examincd in consultation with Ministry of new and

renewable energ/ and it is clarified that RPO of the CPP may be pegged at the

RPO level applicable in the year in which the CPP was commissioned. As and wlten

the company adds to the capacity of CPP it will have to provide for additional RPO

as obligated in the year in which new capacity is commissioned. There should not

be an increase in RPO of CPPs without any additional fossil fuel capacity being

added."

6.4. During the Public Hearing proceeding of MSEDCL's RPO verif,rcation for FY 2017-18

in Case No. 36 of 2019, one of the objectors referred to MoP's clarification dated I

February 2019. The Commission in its Order dated 27 March 2019 in this matter has

made following observations relating to MoP's letter dated I February 2019:
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"23.....As regards the issue of RPO compliance of CPP in the light of clarification

issued by MoP vide letter dated I February, 2019, the Commission notes that

obligated entities have to comply with RPO as speciJied in the Regulations. The

Commission will initiate the next proceedings of RPO Compliance for three years

starting from FY 2014-15 to FY 2016-17 once the consolidated data of OA

Consumers and CPP Users is received from MEDA. Any intpact of MoP's
clarilication csn be cleslt with cluring proceedings of RPO compliance of OA

corrsumers and CPP users or througlt amendment of Regulations as deemed

appropriate at llnt time..."

6.5. Further, similar dispensation was provided by the Commission in its Order dated 22

May 2019 in Case No. 71 of 2019 in the matter of Century Rayon seeking exemption

from RPO based on MoP's communication dated 1 February 2019.

6.6. On I October 2019, GoI through MoP issued further clarifications relating to RPO

targets for CPPs:

"3. Based on the concerns raised by various stakeholders and after due consultation

witlt MNRE, CEA and CERC it isfurther clarified that:

(i) Ior CPPs contmissioned before lst April, 2016, RPO should be at the level as

mandated by the appropriate Commission for lhe year 2015-16. For CPPs

commissiotted from lst April, 2016 onwards, the RPO level as mandated by the

appropriate commission or Ministry of Power, whichever is higher, for the year of
commissioning of tlte CPP shall be applicable.

(ii) In case, of a.ny augmentation in the capacity the RPO for augmented capacity

shall be the kPO applicablefor the year in which the CPP has been augmented.

(iii) In case, for meeting the RPO obligations, CPP has surplus powers then its

cottsutnption requirements, such a CPP may sell ils surplus power to Discoms under

the prevailing arrangetnenls or in the Power exchange."

6.7.Or 30 December 2019, the Commission notified the RPO-REC Regulations 2019

suitably incorporating the MoP's clarificatory Orders dated I February 2019 and 1

October 2019, with respect to capping of RPO for CPPs. The relevant clauses of the

RPO-REC Regulations 2019 are reproduced below:

"7.5 Distribution Licensee with peak dentand less than l0 MW, a Captive User of a
Captive Generating Plant with installed capacity of I MW and above, and Open
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Access Consunters with Contract Demand of I MW and above, shall be required

to meet only their composite RPO target set out in column (c) of the Table above

annually :

Provided that in case of Captive User of a Captive Generating Plant

commissioned before I April 2016, the composite kPO targetwith respect to tlte

energy procuredfrom such Captive Generating Plant shall be 9ol:

Provided further that in case of Captive Generating Plant commissioned on

or after I April 2016, the composite RPO target shall be equal to the target

applicable for the year in which project is commissioned:

Provided further that in case of any augmentation of the Captive Gen,erating

Plant, the RPO target for augmented capacity shall be equal lo the RPO tdrget

applicable for the year in which such augmented capacity has been

contmissioned:

Provided also thal each Distribution Licensee shall include its plan for
procurement of power front RE sources in its long-term power procurement plan

such as would meet the kPO target speciJied above. "

Thus, the Commission notes that its RPO-REC Regulations 2016 require CPP, which is

Obligated entity, to comply with RPO targets specified in that Regulatious, However,

MoP's clarification dated I February 2019 stated that RPO targets for CPP are to be

pegged at level which was applicable at the time of commissioning of the CPP. On the

Petition seeking implementation of such clarification from MoP, the Commission decided

to look into the issues at the time of RPO Verification Process. Thereafter, MoP vide

further clarification dated 1 October 2019 stated that CPP commissioned before I April
2016 would have to meet RPO target set by the Commission for FY 2015-16. Tlie

Commission has implemented the said clarification in RPO-REC Regulations, 2019

notified on 30 December 2019.

The CPPA through present Petition has prayed that provision similar to that madc in RPO-

REC Regulations 2019 should be incorporated, by means of issuing clarificatory

orders/practice direction/ amendment to the RPO-REC Regulations 2016.

9. The Commission further notes that in its Order dated I September 2020 in Case No. 65 of
2020 in the similar matter of ONGC, it has given the below dispensation:

7.

8.
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" 10. Therefore, through RPO Regulations 2019, the Comruission has clarified that CPP

comntissioned before I April 2016 have to comply with RPO target of 9%, which was

applicable kPO percentage for FY 2015-16. ONGC's captive plants are

commissioned before I April 2016 and hence this provision of Regulations is

applicable to it. However, said provision is part of kPO Regulations 2019 which is

applicablefor FY 2020-21 to FY 2024-25. Hence, during this period ONGC needs to

comply wilh RPO target of 9%.

ll. Regarding applicability of such capping of WO ta.rgets for the period of RPO

Regulations, 2016, the Commission notes that such proviso of capping RPO to the

target applicable for the year in which such CPP has been commissioned was not
there in the RPO Regulations 2016. Further, the Commission note that Captive
Power Producers Associalion, of which ONGC is also the Member, has alreadyfiled
a detailed Petition in Case No. 130 of 2020 before this Commission specifically
seeking such cappittg of kPO targets during the period of RPO Regulations 2016.

Therefore, in the opinion of the Commission, it would be appropriate if the

Commission decides this issue in Case No. 130 of 2020 which already has been

scheduled for hearing. "

10. The Commission underscores that in its earlier Orders dated2T March 2019 and 22May
2019 in Case No. 36 of 2019 and 71 of 2019, respectively, it has asked to initiate the

proceedings of RPO compliance by CPPs from FY 2014-15 to FY 2016-17 and to address

the MoP's clarifications in those proceedings. However, due to various reasons such

proceedings have not been initiated. It is also a fact that RPO-REC Regulations 2016 have

been challenged before the Hon'ble Bombay High Court by CPPA and the matter is still
pending adjudication.

11. With the existing RPO targets notified for CPPs under RPO-REC Regulations 2016,the
CPPs must comply with the composite RPO targets of lL%to l5Yo from FY 2016-17 to FY
2019-20. Whereas, as per the MO-REC Regulations 2019, for the CPPs commissioned
before 1 April 2016,thetr composite RPO target is 9% from FY 2020-21 to FY 2024-25.
This creates a situation wherein RPO targets for past period (RPO-REC Regulations 2016)
is more than present or future RPO targets (RPO-REC Regulations 2019). Such situation is

not as per normal circumstances wherein RPO targets gradually increases over the period.

In present circumstances, RPO targets have been reduced for CPPs from FY 2020-21
onwards. Therefore, in the opinion of the Commission, this is a fit case for its intervention.
Regulation 19 of RPO-REC Regulations 2016 vests the Commission the 'Power to Remove

Difficulties' under certain circumstances. Regulation l9 is extracted below:

"19 Power to Rcrnove Dfficulties
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If any dilficulty arises in giving effect to the provisions of these Regulations, the

State Commission may, by general or specific order, make such provisions nol

inconsistent with the provisions of the Act as may appear to be necessary for
removing the dfficulty.

Therefore, in exercise of power under Regulation 19 of MO-REC Regulations 2016, the

Commission rules that the composite RPO targets for the CPPs commissioned before I

April 2016 shall be 9o/o for the Operating Period of such Regulations, Provided that in case

of any augmentation of the Captive Generating Plant, the RPO target for augmented

capacity shall be equal to the RPO target applicable for the year in which such augmented

capacity has been commissioned. Forthe Projects commissioned on or after 1 April 2016,

the composite RPO target shall be equal to the target applicable for the year in which
project is commissioned, for the Operating Period of RPO-REC Regulations 2016 onwards.

Further, the Commission notes that MEDA has requested to provide the bifurcation of the

composite target of 9Yo, in terms of Solar and Non-Solar sources. In this regard, the

Commission notes that in accordance with the MoP's letter dated I October 2019, the Solar

and Non-Solar targets are subjected to the RPO targets notified by the Commission for FY
2015-16. Accordingly, for the projects commissioned before I April,20l6, the Solar and

Non-Solar targets shall be 0.5Yo and 8.5% respectively, subjected to the provisions for
cross-over of one source to another, as provided in the RPO-REC Regulations 2016 ard
2019.

14. Hence, the following Order.

ORDER

1. Case No. 130 of 2020 is allowed.

2. The Renewable Purchase Obligation Targets for Captive Power Plants shall be as

per the dispensation provided in Para. 12.

12.

13.

sd/-
(Mukesh Khullar)

Member

sd/-
(I.M. Bohari)

Member

I\rtt'{j
*..

(,\bhijit Dxbpande;
Sctrrttn
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Before the

MAHARASHTRA ELECTRICITY REGULATORY COMMIS SION
World Trade Centre, Centre No.l, L3th Floor, Cuffe Parade, Mumbai 400005

T el. 022 221639 641 65/69 Fax 2216397 6

Email : mercindia@merc.gov.in
Website: rvww. merc.qov.in

Case No. lll of 2020

Case of Captive Power Producers Association Seeking permission to exercise the option or
otherwise for the Financial Year 2020-2021 as per the Order dated 22May 2019 passed by
the Commission in Case No. 68 of 2019

Captive Power Producers Association

Maharashtra Energy Development Authority

..... Petitioner

..... Respondent

: Smt. Deepa Chavan (Adv.)

: Dr. J.V Torane (Rep.)

Coram
I.M. Bohari, Mcmber

Mukesh Khullar, Member

Appearance

For the Petitioner

For the Respondent

ORDBR
Date: 6 October,2020

l. Captive Power Producers Association (CPPA) has filed the present Petition on l6 July 2020

seeking appropriate directions/ reliefs towards exercising the option granted to CPPA by the

Commission by its Order dated22May 2019 in Case No. 68 of 2019.

2. CPPA's main prayers are as follows:

a) The Commission be pleased to allow the members of the Applicant Association to exercise

the option as per the order dated 22 May, 2019 in Case No. 68 of 2019 by F. Y. 2020-

202 1.
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b) in the alternative to prayer (a), allow the members of the Applicant Association to exercise

lheir option within such tinte as the Commission deents Jit after the exercise and

dispensation as contained in the order dated 22 May, 2019 in Case No. 68 of 2019, is

undertaken by MEDA;

3. CPPA in its Case has stated as follows:

3.1. CPPA had filed the Petition in Case No. 68 of 2019 before the Commission, seeking

rollover of the Renewable Purchase Obligation (RPO). The Commission in its Order
dated 22May 2019 gave the dispensation given below with the following directions:

"12. Alternatively as highlighted in para 10 above, the commission will be initiating the

kPO compliance verification process for FY 2014- I 5 to FY 20 l6- 17 for CPP users and OA

consumers. After crystallization of theverification process is completed by the Commission,

the shortfall (f any) will be ascertained and the Petitioner shall deposit any dmount
equivalent to the kECfloor prices of the shortfall units andfurther on year to year basis to

meet its WO, with the MEDA till such time the Lllrit Petition is decided by the High Court.

The Commission opines that the alternative option will address tlte concerns of the

Petitioner about lhe possible hardship in case it succeeds in the High Courl.

13.The Comntission directs MEDA to submit the relevant past datafor the FY 2014-15 to

2016-17 within 45 days of this order so as to enable the Conrmission to take up the

verification process. The Conunission will deal with the period beyond 2016-17 in its order
of verificationfor the year 2014-15 to 2016-2017.

ORDER

l. The Case no.68 of 2019 is partly allowed.

2. Fossilfuel based cogeneration plants are allowed tofulfill their cumulative RPO targets

by March 2020 after the Commission completes the verification processfor the years 2014-

15 to 2016-17.

3. In the alternative, the petitioner can avail option as per para 12 above after the

Comndssion completes the verification process for the years 20I 4- I 5 to 20 I 6- I 7 . "

\.2. The Commission granted an option to the members of the CPPA, as set out in the Order
exercise of which shall be considered by Maharashtra Energy Development Authority
(MEDA), in letter and spirit.
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3.3. Pursuant to the Order daled22May 2019 passed by the Commission, the members of CPPA

from September 2019 stafted approaching MEDA for guidance towards deposit of RPO

shortfall as regards the mode, manner, rnethod and computation of payment, in the event

the members were to exercise that particular option. It was orally inforrned by MEDA that

they have no instructions to accept the said deposit towards RPO frorn the obligated entities.

One of the members of CPPA, M/s Vinati Organic Ltd has also addressed a letter to CPPA

regarding the same. On27 February 2020, a follow up e-mail was addressed by CPPA to

MEDA.

3.4. CPPA, by its email dated 20 March 2020 approached the Commission seeking appropriate

directions/reliefs towards exercising the option as contained in the Order dated 22 May
2019 in Case No. 68 of 2019.

3.5. MEDA by its e-mail dated 25 April 2020 requested to furnish details of the Association

members who desire to exercise the option of deposit of amount as per the Order dated22
May 2019. CPPA, by its e-mail dated 6 May 2020 sent a detailed reply to MEDA

3.6. The recent lockdown due to COVID-19 has resulted in major disruptions in all the business

activities and has resulted in crisis of managing cash outflows in near term. Due to the

prolonged conditions, this has also affected all businesses presently and it will take a while

before the industries can return to normalcy

3.7. Its association members are facing challenges in meeting some of the fixed expenses, which
they incur even during the time of lockdown, such as salaries to employees, payment to

small contractors, lease rentals, office overheads, fixed cost of electricity, taxes and duties

etc. However, due to closure of all industrial activities and all markets world over, there is

no source of income for industries. Under such circumstances, the Industries will keep

facing cash liquidity problem for time to come, even after the situation becomes normal.

There has been a change of scenario, post passing of the Order dated22May 2019 in Case

No. 68 of 20L9, and the association members are also awaiting dispensation from MEDA.
Therefore, equitable consideration ought to be applied to enable the Applicant to exercise

the option in terms of the Order dated2?May 2019 in Case No. 68 of 2019.

3.8. CPPA's Writ Petition (Writ Petition No. 269 of 2019) regarding RPO exemption for
Captive users of Fossil fuel based Co-generation plants, is pending adjudication before the

Hon'ble High Court ofBombay. As High Court is not fully functional due to the pandemic,

CPPA is not able to move the Petition and the same remains pending for adjudication.

4. MEDA made the follorving submissions dated 13 July 20202

Order in Case No.111 of2020 Page 3
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4.2.

CPPA or members of CPPA did not approach MEDA for clarification regarding the

deposition of amount as per Para No. 12 of Order dated 22 May 2019 until email from

CPPA 18 March 2020. Additional clarification from MEDA beyond the Order of the

Commission mentioned above was not necessary.

Bharat Peholeum Corporation limited (BPCL) and Oil and Natural Gas Corporation

(ONGC) approached MEDA regarding the deposition of amount as per the Order dated22

May2019 inCaseNo.63 of 2019. MEDAapproachedthe Commissionfordirection inthat
regard. The Commission in response has conveyed methodology of calculating the amount.

MEDA requested CPPA also to provide the list of all the entities involved in Case No. 68

of 2019. CPPA till date has never responded not provided the list of Members.

At the e-hearing through video conferencing held on 25 September 2020, the representative

of the Petitioner and Respondent reiterated their submissions. CPPA has further added

request of allowing Bank Guarantee instead of depositing the amount with MEDA.

6. CPPA made the below additional submission on 26 September 2020:

6.1. CPPA has prayed for the following options:

i) to deposit the amounts towards RPO compliance by 3l March 2021 with MEDA or;

ii) to allow to purchase REC certificate towards RPO compliance for the previous years

by 31 March202l.

6.2. Considering the present COVID-l9 pandemic and the economic slowdown, the

Commission is requested to allow members of CPPA the option of furnishing Bank

Guarantee, instead of depositing amount, to MEDA towards RPO compliance for the

previous years by 31 March 2021 till the Writ Petition filed before the Bombay High Court

is decided.

Commission's Analysis and Rulings

7. CPPA had earlier filed a Petition under Case No. 68 of 2019 seeking rollover of its RPO for

FY 2016-17, FY 2017-18 and FY 2018-19 to FY 2019-20. ln that proceeding, the

Commission noted that CPPA had filed a Writ Petition before tl're Hon'ble Bombay High

Court seeking RPO exemption for Captive users of Fossil fuel based Co-generation plants.

Accordingly, in that matter vide its Order dated 22 May 2019, the Commission gave

following dispensation:

4.1.

4.3.

5.

Order in Case No.111 of2020 Page 4
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" I l. In the light of the above-mentioned facts including the provisions of the Regulations

and that since no stay is granted by the High Court, the Commission is of the opinion

that the Petitioner is bound tofollow the prevailing Regulations. Since the Commission

has allowed other obligated entities to meet its obligation by March 2020, the

Commissiott is allowing similar concession to thefossilfi.tel based cogeneration plants

tofulfill its cumulative RPO targets by March 2020.

12. Alternatively as highlighted in para l0 above, the commission will be initiating the RPO

compliance verification process for FY 2014-15 to FY 2016-17 for CPP users and OA

consumers, After crystallizatiott of the verification process is completed by the

Comntission, the shortfall (tf any) will be ascertained and the Petitioner shall deposit

any amount equivalent lo the kECfloor prices of the shortfall units andfurther on year
to year basis to nteet its RPO, witlt the MEDA till such time the Writ Petition is decided

by the High Court. The Commission opines that the alternative oplion will address the

concerns of the Petitioner about the possible hardship in case it succeeds in the High
Court.

13.The Commission directs MEDA to submit the relevant past datafor the FY 2014-15 to

2016-17 within 45 days of this order so as to enable the Commission lo take up the

verification process. The Commission will deal with the period beyond 2016-17 in its
order of verification for the year 2014-15 to 2016-2017. "

Thus, the Commission has allowed CPP Users to meet their RPO targets cumulatively by

March 2020.Inthat Order, considering pending Writ Petition before the Hon'ble High Court,
the Commission has also provided option of depositing amount equivalent to the REC floor
price of RPO shortfall with MEDA.

8. Now through present Petition, CPPA has requested further time upto March 2021 for
cumulatively meeting their RPO targets. In support of their request it is stated that post

issuance of Commission's Order dated22May 2019, CPPA Members approached MEDA
for guidance for deposit of amount towards RPO shortfall, however, MEDA did not provide

any clarification. MEDA has opposed such contention and stated that formal request for
clarification was received only on l8 March2020. MEDA has also contended that Order of
the Commission is self-explanatory, and no further clarification is required.

9. In this regard, the Commission in not inclined to go into counter claims of parties about

seeking clarifications. The Commission notes that till March 2020 i.e. due date for complying
with cumulative RPO targets, none of the CPP users approached the Commission seeking

clarification with respect to the Order dated22May 2019 in Case No. 68 of 2019. However,
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at the request of MEDA, the Commission vide its letter dated 14 April 2020 has provided

following clarification with respect of option provided in Order dated22May 2019:

" I .1 Fossil fuel based CPP who wants to exercise option provided by the Commission in its
order dated 22 May 2019 for complying with MO are required to deposit dmount

equivalent to RECJloor price with MEDA computed based onfollowing

a. RPO shortfall in FY 2013-14 as verified by the Commission vide order dated 4 May
2018.

b. RPO shortfall for the period FY 2014- I 5 to FY 20 17- I 8 based on verification Report

prepared by MEDA and submitted to the Commission.

c. For all subsequent years, based on self-assessment of concerned obligated entity.

1.2 After completion of kPO complianceveriJication by the Commission, dffirence dany
in RPO shortfall unit can be adjusted with the deposiled anrouttt"

Above clarification is self-explanatory and needs no further clarification except issue of REC

floor price. The Commission notes that Central Electricity Regulatory Commission (CERC)

vide its Order dated 17 June 2020 has revised REC forbearance and floor price as Rs l/kWh
and Rs. 0/kwh. This Order of the CERC is presently stayed by the Hon'ble Appellate

Tribunal for Electricity (APTEL). However, this CERC Order creates anomalous situation

of nil floor price of RECs and hence in terms of this Commission's Order dated22May
2019, CPP Users would not be required to deposit any amount with MEDA towards RPO

shortfall. In order to avoid such anomaly the Commission clarifies that in case REC floor
prices is stipulated as zero, then whilst exercising option given in Order dated22May 20L9,

CPP Users have to deposit the amount at rate of average of floor and forbearance price of
RECs.

10. Having clarified about option given in its Order dated22May 2019, the Commission notes

that CPPA has requested additional time upto March 2021 for meeting cumulative RPO

target and also requested for option of giving Bank Guarantee, instead of depositing the RPO

shortfall amount to MEDA. The Commission notes the fact that Writ Petition challenging

RPO applicability to CPP Users is still sub judice before the High Court. The Commission

also acknowledges the contemporary hardship faced by the industries due to lockdown and

economic slowdown due to management of COVID-I9 pandemic. Further, CPPA has shown

willingness to exercise option provided by the Commission in Order dated22 May 2019 for
complying with RPO targets. Considering these facts, the Commission allows CPP Users to

fulfil their cumulative RPO targets by March 2021. The Commission doesn't think it is
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appropriate to substitute the deposit of equivalent amount of REC with bank guarantee. It is
primarily the responsibility of every obligated entity to comply with the statutorily mandated

RPO. Commission has already given a concession to CPPA in terms of option to deposit the

equivalent amount pending resolution of their grievance before Hon'ble High Court. The

Commission doesn't intend to dilute the obligation any further by adopting a tedious process

asking MEDA to track validity of bank guarantees of every CPPA member and liaise with

banks to encash the same.

11. For the sake of completeness, the Commission would like to mention that in its Order dated

5 October 2020inCaseNo. 130 of 2020 (Petition filedby CPPA), using its powers to remove

difficulties and to give effect to Ministry of Power's clarifications dated I February 2019

and I October 2019, the Commission has revised CPP User's RPO targets for FY 2016-l'1

to FY 2019-20. The same shall be considered while arriving at cumulative RPO targets to be

met by CPP Users.

12. Hence, the following Order.

ORDER

Case No. lll of 2020 is partly allowed.

Fossil fuel-based cogeneration captive power plants are allorved to fulfill their
cumulative Renewable Purchase Obligation targets by 31 March202l.

The computation of amount, Renervable Purchase Obligation targets and option for
compensation for Fossil-fuel based co-gencration captive power plants shall be as

per Paras 9, 10 and 11 above.

1.

7

3.

sd/-
(Mukesh Khullar)

Member

sd/-
(I.M. Bohari)

Member
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l)harnrishrha K Nanavati +9 I -9879 I 09 I 55
I'le1,ul t) Gandhi +9 t4825030979
Pranit K Nanavirti +91-9879106229
Kunal K Nanavatr f9l-9t125(X)5 I l9

NANAVATI ASSOCIATES
Atlvocates. Patent & Trade l\,Inrk Attorneys

Satl,arn Corporate Square, Block-B.
Behind Rajpath Ctub, Off S. G. Road,

Bodakdev, Ahmedabatl 380 0S9
INDIA

Phoncs: +91-79-40038081 to 85
Fax: +91-79-40038086

E-mail: email@nanavatiassociates.com

Branch office 

'-4b202, Cokul Solitair, VtP Road.
Vcsu, Surat 395 007
Email : surat@nallavatiassoclates cont

Cujarat High Court Cham er
Nos :209 and 230

l'el efax: +9 l -7 9 -27 663980

NA/ NMD I 62t I 2t

To

17tlt September, 2021

The Secretary,
'lhc FIon'ble Gujarat trlectricity Regulatory Comrrrission
6th Floor, GlF"f ONE
l?oad 5C, Zone 5, GIF"I' City
Gandhinagar 382 355

Sub: Petition dated O7.O9.2O21 in the rnatter of Petition undcr
Regulations 4, 5, 9.1 of GERC [procurernent of Energy
from Renewable sourees] Reg*Iations, 2o]^o and its
subscquent amendments thereto

Dear Sir,

Wc, <;n behalf rtf our client, Ruliernce Industries LimiLccl, is in receipt of the
L<:tter No. GIrIrc/Lcgall2o2U No.1312 dated 09.o9.2o2t ol this Hon,ble
commission, informing that a balance fee of Rs.5,o0o/- is to be paid for.

tl-re captioned Petition.

ln duc compliance o[ this Lctter, please find cncloscd hercwith a Manager,s

chcque / DD bearing No. ool504 dated 17.09.2021 in favour of this
llon'blc Conrmission, for Rs. 5,000/- (Rupees trivc 'lhousand only) drawn
on I-IDFC BANI(, SINDHUBI-InVAN, AHMtrDABAD towards balance fee for
registration and numbering of aforesaid pctition.

I(ndly acknowledge the rcccipt ernd do the trccdltrl.

i Associates,

\

.r. C

: A^----^:,-r---

\#

Mrn--r"\r



GERC/Legat/zozL/Nolh - t j 1 e
Date: 09.09.242L.

R. P. A. D.

To,

Reliance Industries Limited,

Vraj, Near Chandanbala Tower,

Opp. Suvidha Shopping Centre,

Paldi, Ahmedabad - 380007.

Sub: Your Petitiou dated]07.09.2021 submitted thro,.rgh Nanavati Associates..in the matter.of Petition
under Regulations 4.5.9,1 of GERC (Procurement of Energy.,from Renewable Sources.I
Regulations. 2010 and its subsequerl! amendments thefeto.

Dear Shri A.B. Shah,

With ret'erence to the above subject, this is to inform you that the Office of the Commission is in
receipr of your above-menficned petitiorr through Nanavati Associatcs on 06.09.202i.

ln this regard, it is to inform you that upon verification of the aforesaid petiticn il is observcd that
the required fees for the same is Rs. 1t1,000/- as per the GERC (Fees, Fines and Charges)
Regularions, 2005. As the amount of Rs. 5,000/ iras already been paid by you along with the
petition, you are required to pay the balance fee of Rs. 5,000/- cither through demand draft or
Cheque or 0nline Payment or RTGS, for registratlon and numbering of your aforesaid petition. The
payment gateway and details of RTGS are available on GERC's website, i.e., www.gercin.org.

You are, therefore, directed to do the needful in this regard within 7 clays, from the receipt of this
I etter.

With Regards,

[Roopwant Singh, IAS]

Secretary
Gujarat Electricity Regulatory Commission

Gandhinagar, Gujarat

Gujarat Electricity Regulatory Commission
6th Floor, GIFT ONE,

Road 5-C, Zone 5, GIFT CITY,
Gandhinagar-382 355. GUJARAT. INOIA

Ph. : +9'l-79-2360 2000 Fax : +91-79-2360 2054/55
E-mail : gorc@gercin.org Websitc : wrnr.gcrcln.org

21k
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NOT NEGOTIABLE

MANAGER'S CHEQUE
VALID FOR 3 MONTHS ONLY
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Dhamrishtha K. Nanavali +9 I -9879 I 09 I 5 5

Kevur D Gandhi +91-9825030979

Pranit K. Nanavati +91-98?9106229

Kunal K Nanavati '91-98250051 l9

NANAVATI ASSOCIATES
Advocates, Patent & Trade Mark Attorneys

SatYam CorPorate Square, Block-B'

Behind RajPath Club, Off S' C' Road'

Bodakdev. Ahmedabad '180 059
INDIA

Phones: +91-79-4003E081 to 85

Faxt +91-79-40038086

E-mail: ema il(Dnanavatiassociates'com

@*
Branch Olttce, >a
202. cokul Solitair, VIP noat -
Vesu, Strrat 395 007.

Email : surat(@nanavatiassociates colrl

Guiarat High Court Charnber

Nos.: 209 and 230

Telefax: +9 t -79-27661980

NA/NMD 1634 121

Tr-r

23'd September, 2O2t

'I'he Secretary,
,].heHon,bleGujaratElectricityRegulatoryCornmissron

6th Floor, GIFT ONE
Road 5C, Zone 5, GIFT CitY
Gandhinagar 382 355

sub: Petition dated 07.og.2021 on behalf of Reliance Industries Ltd'

in t-he matter of Pet.ition under Regulations 4, 5, 9.1 of GERC

(Procurement of EnerSr from Renewabk: Sourccs) Regulations'

2OlO and subsequent amendments thereto'

Dear Sir,

Our client, Reliance Industries Ltd. was in t[e receipt of letter dated

09.09.2021 rnherein the Flon'ble Commission had clirected to pay balance

fee of Rs. 5,000 f - fc;r registration of the captioned Petition'

Accordingly, we had made online payment through payment gateway

available on the website of the Hon'ble commission on 15'09'2021' The

said amount has been debited from the account for payment of fees'

However, since, the receipt was not received on the concerned email id' we

had also submitted a Demand Draft being No. 001504 dated 17 'o9 '2021 of

Rs.5,000/- to the Hon',ble commission on 17.o9.2021 aiong with covering,

r- / t\

Ietter, a copy of which is cnclosea,ls n1cto"ot"'I.aWr t, . ir.(-

9ue''
Page 1 of2
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. NANAVATI ASSOCIATES
- , I Advocates, Patent & Trade Mark Attorneys

^--/t-----1:-". 
q

Continuation Sheel 6)
Accordingly, the balance fees for registration has been accepted, which is

paid through the Demand Draft and a receipt in that regard has also been

issued by the Hon'ble Commission. A copy of the receipt is enclosed

herewith as Enclosure-Il, for your record.

ln view of the above, we request the Hon'ble commission to refund the

excess fees of Rs.5,o00 l- paid through the online payment gateway on

15.09.2021. we request the Hon'ble commission to issue cheque / DD in

the name of undersigned and oblige.

Yours Sincerely,
For Nanavati Associates,

Advocate.
(M) 987e4t1067

Encl: As above.

Page2 of2



Dhamlishtha K Nnnavili +9 l -9879 t09 I 5_i

Keyur D Gandhi +9t jt2.5030979
l)ranitK Nar)av[tt +91-()979106229
Kurul K Nanavati +9t_9i12i0051 l9

NANAVATI ASSOCIATES
Advocates, Putent & Trade Mark Attorncys

Satynm Corpor.ate Sq uare, Illock-B.
Behind Rajpnth Club, Off S. G. Rond,

Eodakdev, Ahmectabad JEO 0S9
INDIA

Phones: +91-79-40038081 to E5
Fax: +9t-79_40038086

D-mail: emril@nana.vatis$sociates.conr

f-
e., c la*,t h( - T

BranchoricJ @
202, Cokul Solita Road,
Vesu, Surat 395 007,
Email : sura@nanavatiassociates.conr

Gujarat High Coun Chamber
Nos : 209 and 230

Telelax: +91-79-27663980

NA/NMD/ 621 121

To

17ft September,2O2I

The Secretary,
I'he IIon'ble Gujarat Electricity Regulat.ry commission
6th Floor, GIFT ONE
Road 5C, Zone 5, GIFT City
Gandhinagar 382 3S5

sub: Petition dated oz.og.2o21 in the matter of petition under
Regulations 4, S, 9.1 cf GERC iirocurement of Energy
from Renewabre sourcesl Regulations, zo10 and its
subsequent amendments thereto

Dear Sir,

we, on behalf of our client, Reriance Industries Limited, is in receipt of the
Lettcr No. GERC lLegal/2-2^,'No.1312 dated Og.Og.2O2t of tiris Hon,ble
commission. informing that a barance fee of Rs.5,0oo/- is to be paicl for
the captioned Petition.

ln duc compliancc of this Letter, please find cncloscd herewith a Manager,s
chcque I DD bearing No.' 001504 dated tr.og.2o2l i, favour of this
Hon'ble commission, for Rs. 5,000/- (Rupees Five Thouszrncr onry) drawn
on HDIrc BANK, STNDHUBHAVAN, AHMDDABAD towards balance fee for
registration and numberin. o^ aforesaid petition.

Kindly acknowledge the receipt and do the needful.

Y<turs Sincerely,

Advocate.

Encl: As above,

, 7 sEP 2A2l
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GUJARAT ELECTRICITY REGULATORY COMMISSION
6th Floor, GIFT ONE, Road 5-C, Zone 5, GIFT CITY,

Gandhinagar-382 355. GUJARAT, INDIA

Ph : +91-79-2360 2000 Fax: +91-79-236020il155
E-mail : gerc@gerci n.org Website : www' gercin'org

Receipt No. 2aqa

Received with Thanks From Shri/Smt'/Kum.llVl/s.

The sum t

By Cash/Cheque/Draft No./1. P.O.

Drawn On Bank

PARTICULAR:F, D.

Annual Licence Fee

R lnterest {.

/ Petition Fee / R. T. l. / Other

Date : Qhto9t20Q I

t Tl o q t o t Ill o"t"

AJc. No

ELECT otnssloll

c o q o

GUJARAT



BEFORE THE GUJARAT ELECTRICITY REGULATORY COMMISSION

PETITIONNO. )OoA OF 2oZ\

Re\ia.rc, ln.\,,".kpr I lJ.

Versus

Petitioners

Respondents

VAI(ALATNAMA

w", R.ekanu [J.r-sl-ia. l;lJWe, l\eliO-nLe lno[u-\hEl, Utot,
do hereby Nominate, authorize and appoint

GANDHI LAUI ASSOCIATES
ADVOCATES & SOLICITORS

Represented by Keyur D. Gandhi, Nirav Joshi, Raheel S. Patel, Kunal J. Vyas, Nisarg Desai,
Divya Pravalikha Batthini, Rachna Pastore, Devarsh Trivedi and Divyesh Bais, hereinafter
called the Advocates, to be my/our Advocates in the above noted matter and authorize them:

To act, appear and plead in the above noted matter in this Honble Court andf or any Quasi-
Judicial Authority or any other Court where the same may be tried or heard or in the appellate
courts.

To sign, file and present representations, pleadings, applications, appeals, cross objections or
petitions for execution, review, revision, restoration, withdrawal, compromise or other
petitions, replies objections or affidavits or other documents as may be deemed nec€:ssary or
proper for the prosecution of the said case at all stages.

To file and take back documents.

To withdraw or compromise the said case of submit to arbitration any differences or disputes
that may arise in or touching upon any matter relating to the said case.

To take out execution proceedings.

To deposit, draw and receive moneys, cheques and grant receipts therefore and to do all things
and acts which may be necessary to be done for the progress and in the course of the
prosecution of the said case.

To appoint, instruct any other legal practitioner, authorizing him to exercise the power and
authorities hereby conferred upon the advocate/s;

AND we agree to ratify all acts done by the aforesaid advocate/s in pursuance of this authority.

Dated this the do", oi (Tk-\er 2022.

,,$,=)o.
Accepted
Contact Details for service:

Phone : +91- 7g71Ltlto 6 7
Email: efiling@gandhilaw. in

Rs.S
\

ll,iDl!,'

FIVE I;I zEES
-.1 - L-l

For, Ralio ,,.r2 lylduSi ries Ltd.

Client(s) Signature
Name
Designation
Company Seal

/)-r\.rl- e qA
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3oz
ORE THE GUJARAT ELECTRICITY REGULATORY COMMISSION AT

AFFIDAVIT OF COMPLIANCE PURSUANT TO ORDER DATED LO.IO.2O22

OF THE HON'BLE COMMISSION

MOST RESPECTFULLY SHOWETH:

1. The Petitioner is filing the present Alfidavit in due compliance of the

directions issued in the order dated lO.lO.2022 of this Hon"ble

Commission. Copy of the order dated 1O.1O.2O22 of the Hon'ble

Commission is annexed hereto and marked as Annexure-I.

The Hon'ble Commission, vide its order dated 1O.1O.2022 in the captioned

Petition, had directed the Petitioner to issue public notices in two daily

newspapers i.e. one in English language and one in vernacular language

having wide circulation inviting suggest.ions / views / comments/ objections

from the stakeholders, Accordingiy, the Petitioner has published Public

Notice in Clujarati Newspaper 'sandesh' dated 26 11.2022 and English

Newspaper "lndian Express" dateci 26.71, 2022. Copies of the Public

Notices in English as weil as Gujarati Newspaper is annexed hereto and

marked as ANNEXURE-II Collectively.

This Hon'ble Commission has further directed the Pe-,-itioner to upload the

Petition along rn,ith all relevant documenls on the u,ebsite of the Company

and call for objections/ suggestions lrom the conce rned stakeholders

within 30 davs of the public notice. Ttre petitioner subrnits that in due

compliance of the said direction, t-he Petitioner has uploaded the public

notice, Petition along with all documents on its website at

wumr.ril.com/InvestorRelations/Petitions.aspx caliirrg upon the

stakeholders ro submit their objections/suggestions in,ithin 30 days of the

2.

3.

lii\\ ilrll

issuance of pubJic notice.





4. The Petitioner submits that
compliance of the directions

Hon'ble Commission.

3o3
the present Affidavit may be treated as due

issued in the Order dated lO.IO.2022 of this

t,r, Reliance Industries Ltd.

DEPONENT
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BEFORE THE GUJARAT ELECTRICITY REGULATORY COMMISSION AT
GANDHINAGAR

PETITION NO. 2OO7 OF 2O2I

THE MATTER OF:

ce Industries Limited

Near Chandanbala Tower,

. Suvidha Shopping Centre

i Ahmedabad - 38OO07 ....Petitioner

So1emn1yaffirmedatAhmedabadonthisd^n.rffi,2o22thatthe</
contents of the above affidavit are true to my knowledge and belief (as derived

from the records), based on information believed to be true and no part of it is
false and nothing material has been concealed therefrom.

ior, Reliqnce Industries Ltd.

AFFIDAVIT

I, Ashish Shah, s/o Late Bhalchandra Shah, aged { y.^r, residing at

Ahmedabad, do solemnly affirm and say as follows:

That I am working as Senior Generai Manager of the Petitioner Reliance

Industries Limited and authorized signatory of the Petitioner Company herein

and I have read the present Affidavit and I am competent and duly authorized

by the Petitioner Company to file this Affidavit.
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BEFORE THE GUIARAT ELECTRICITY REGULATORY COMMISSION
GANDHINAGAR

Petition No. 2007 of LOZL.

In the Matter of:

Reeulations. 2018.

Petitioner : Reliance Industries Limited
Vraj, Near Chandanbala Tower,
Opp. Suvidha Shopping Centre,

Paldi, Ahmedabad - 380007.

Ld. Sr. Adv. Mr. Saurabh Soparkar with Ld, Advocates
Mr. Keyur Gandhi and Mr. Nisarg Desai alongwith Mr.
Bhadresh Chauhan and Mr. Anant Kapse

CORAM:

Mehul M. Gandhi, Member
S. R. Pandey, Member

Represented by

Date: IO/LO/2022.

DAILY ORDER

The above matter was heard on29.09.2022.

At the outset, Ld. Adv. Mr. Nisarg Desai, appearing on behalf of the Petitioner,

submitted that the Commission may permit filing Vakalatnama on behalf of the

Petitioner in the present matter.

2.7. Ld. Sr. Adv. Mr. Saurabh Soparkar, appearing on behalf of the Petitioner, submitted

that through this Petition, rollover of balance RPO of FY 2020-21 to FY 2027-22 or

the year in when this matter is disposed by the Commission is sought while seeking

relaxation or waiver of the provisions of the GERC [RPO) Regulations by giving

effect to and implementing circulars dated 01,.02.2019 and 01.10.2019 issued by

the Ministry of Power, Government of India so as to ensure capping of the RPO for

7.

2.
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captive power plants as per aforesaid clarificatory Orders of the Ministry of Power.

It is submitted that the Petitioner is seeking indulgence of the Commission for roll

over balance RPO of FY 2020 -2L inview of the non-availability of REC in the market

due to stay on trading of REC in the market. It is further submitted that the

Petitioner is also seeking revision of the RPO targets for the FY 2O2O-21 in respect

of captive power plants located at various places in Gujarat which are based on

liquid fuel or gas where heat is cogenerated as by-product or industrial waste and

is harnessed for further power, steam generation and other industrial use as well

as coal based captive power plants along with CFBC boilers to meet its power and

steam requirements.

2.2. It is further submitted that some SERC's have implemented the above circulars

dated 07.02.2079 & 01.10.2019 issued by the Ministry of Power, Government of

India for which details are provided in the Petition.

3. We have considered the submissions on behalf of the Petitioner. We note that the

present Petition is filed by the Petitioner under Regulations 4 & 5 and Proviso 5 and

6 of Regulation 9.1 of the GERC fProcurement of Energy from Renewable Sources)

Regulations, 2010 and subsequent amendments made thereto, seeking rollover of

balance RPO of FY 2020-21 to the FY 2021.-22 or the FY in which the Petition is

disposed of in view of the non-availability of REC in the market due to stay on

trading of REC and has also sought relaxation/waiver of the GERC RPO Regulations

so as to ensure capping of the RPO targets for captive power plants by giving effect

to and implementing the Ministry of Power, Government of India letters dated

01J2.20L9 & 01.10.2019 regarding 'Clarification on Order related to Renewable

Purchase Obligation'. The Petitioner has also prayed for revision of the RPO targets

for FY 2020-21,. We note that the aforesaid Regulations have been notified by the

Commission in exercise of the powers conferred under Sections 61,66, 86 [1J(e)

and 181 of the Electricity Act, 2003 and all other powers enabling it in that behalf

and further amendments have also been issued from time to time. Since, the present

matter pertains to RPO and Section 86 of the Electricity Act 2003 and aforesaid

Regulations, the Commission has the power to decide the same. Hence, we decide

to admit the present Petition.
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We also note thatthe Petitioner is seeking implementation of 'Clarification on Order

related to Renewable Purchase 0bligation' issued by Ministry of power,

Government of India vide its letter dated 07.02.2019 & 01.10.2019 and accordingly,

has sought roll over/revision in RPO of FY 2O2O-27 to the FY 2OZt-22 or the Fy in

which the Petition is disposed of read with other prayers in present Petition. The

subject matter of the present Petition is related to compliance of RPO by obligated

entities and/or waiver from it, which needs to hear the stakeholders. Hence, we are

of the view that it is necessary to hear stakeholders etc. prior to granting the prayers

in the present matter for which, the Petitioner is required to give public notice in

two daily newspapers, one in English language and one in vernacular language

having wide circulation at the State/National level and invite

suggestionsfviewsfcomments/objections from the stakeholders on the present

Petition and thereafter, the Commission can decide the matter.

Accordingly, we hold that a public hearing shall be conducted to take into

consideration the views/comments/suggestions/objections of the stakeholders

before deciding the present matter. The Petitioner is, therefore, directed that as

stated above a public notice to be issued in one daily Gujarati Newspaper and one

English Newspaper having wide circulation in the State/National level stating that

they have filed Petition No. 2007 of 2027 before the Commission under Regulations

4 & 5 and Regulation 9.1 of the GERC [Procurement of Energy from Renewable

Sources) Regulations, 2010 and subsequent amendments made thereto, seeking

roll over of balance purchase of RPO of FY 2020-2t to the FY 2027-22 or the FY in

which the Petition is disposed of in view of the non-availability of REC in the market

due to stay on trading of REC by the Hon'ble APTEL and has also sought

relaxation fwaiver in the GERC (RPO) Regulations so as to ensure capping of the

RPO targets for captive power plants by giving effect to and implementing the

Ministry of Power, Government of India letters dated 01.02.20L9 & 01.10.2019

regarding'Clarification on Order related to Renewable Purchase Obligation'. The

Petitioner is also directed to upload the present Petition with all the documents on

its website and invite comments and suggestions from the stakeholders on the

Petition on affidavit within 30 days from the date of issuance of public notice. The

Petitioner shall also state in the public notice that the stakeholders/objectors shall

file their objections/suggestions in the Petition to the Secretary, Gujarat Electricity

3.2.
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Regulatory commission, 6th Floor, GIFT oNE, Road 5c, zone s, GIFT city,

Gandhinagar - 382355 in five copies along with affidavit in support of their
submissions with a direct copy to the petitioner. Upon receipt of the

comments /views/objections/suggestions from the stakeholders, the Petitioner is

at liberty to file its reply, if any, to the Commission. The staff of the Commission is

also directed to upload the Petition along with all relevant documents on the

website of the Commission after compliance affidavit of issuing public notice and

uploading of Petition is filed by the Petitioner along with copy of public notices

issued by the Petitioner is provided to the Commission and invite

comments/suggestions from the stakeholders.

The staff of the Commission is also directed to inform/issue hearing notice for the

present Petition to stakeholders/objectors who file their

submissions/objections/comments before the Commission in the present matter.

The next date of date of hearing will be intimated separately.

We order accordingly.

4.

5.

sd/-

lS.R.Pandeyl
Member

Place: Gandhinagar.
Date: 10/10/2022.

sd/-

[Mehul M. Gandhi]
Member
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years (i.e. FY 2015-16 and onwards) to the DEMAT Account of

pursuant to the said Rules.ln respect of shares helcl in Demat
Form necessary corporate action shall be initiated by the
Company for transfer ol shares to DEMAT Account ol lEpF as
perthe Rules.
The concerned shareholders may note that, upon such hansler,
they can claim the said shares along with dividend(s) trom lEpF
tor which a separate applicalion has to be made to the lEpF in
Form IEPF-S, as prescribed under the Rules and the same is
available at IEPF website i.e.www. iepf.gov. in

case the Company does not receive any communication from
,e concerned shareholders by 16th April, 2023 or such other

extended date, the Company shall, with a view to complying
with the requirements set out in the Rules, lransfer the shares to
the DEMAT Account of IEPF by the due date as per procedure
stipulated in the Bules.

I

Place :Valsad
D ate : 22nd November.2O22

For Ecoplast Limited
sd/-

Rakesh Kumar Kumaw
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WHEREAS The undersigned being the Authorized Officer of The Surat District co.op.Bank Ltd. Under the Securitization and
Reconstruction of Financial Assets and Enforcement of Security interest Act, 2002 andin exercise of power confened under Section
l3(12) read with Rule 3 ofthe Security Interest (Enforcement) Rules,2002 had issued demand notice under section l3(2) dated
04n3n022 Calling Upon the
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Nrme of Borrowe(s) / Guranto(s)
/ Difector / Prrtner name & ifbrnk
bsues public notice in Novs prper
then drte & news prper Detril (s)

Loen lhhils Drte of Demrnd
Notice

As per l3(2) Notice
Outstandirg
Amount (Rs.)

Prrthulan of Mortgaged
property (ies)

And lhte of Symbolh
Posse*gion

I

Main Borrower: -
M/S Farmerson Export Pvt. Ltd.
Through The Director:-
( I )Alulbhai Rameshbhai Patel
(2)Anilkumar Rameshbhai Patel

Guaruntors:-
( l)Rameshbhai Nanomtambhai Patet
(2)Chetanbhai i.e. Chandrakant
Dalpatbhai Patel

(A) N.F.S. A/C
No.0066461000001 l4

(B) CC A/C No.

006600t000000r0

04103t2022

(A) 6,9s,09,057.4rl-

(B) 3,40,33,-5 t2.66/-

Survey No. I 52 Paiki,
Block No. 182, situated in
AT & Post: kohli, Taluka:

Vyara, Dist. Surat.

Datei25lll12022

Place: Surat,
Drte .2S/!U2O22

To repay the total amount mentioned in the notice as onMl03l2022 together with further contractual interest thereon till the date of
paymgnt and incidental expcnses, costs, charges, incuned / to be incuned, within sixty days form the date ofreceipt ofthe said notice,

The Bonower / Guarantors having failed to repay lhe amounts, notice is hereby given to them and the public in general that the
under signed has taken SYMBOLIC Poclcasion of the property described herein below in exercise of powers confened on him/her
under section I 3(4) of the said Act read with Rule 8 of the Security lnterest (Enforcement) Rules,2002 on this Date. zs4lno2z

The Bonower / Guarantors in Particular and the public in general is hereby cautiond not to deal with the property and any dealing
with the property will be subject to the charge of The Surat District Co. Op Bank Ltd. For arn amount 

^ ondqmOOZ2 togeiher witi
turther contractual interest thereon till the date ofpayment and incidental expenses,costs, charges,etc. Due from the,bonowe($ and
interest thereon.

The Bonower's attention is invited to the provision of Sub-section(8) of Section I 3 of the SARFAESI Act, in respect of time
available, to redeem the secured asset.

sd/-
Authorized Ofrrcer

Tbe Surat District Co.Op. Bank Ltd
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